Smoking, Health and Social Care (Scotland) Bill
Written Submission to Health Committee from:
This submission is from ASH Scotland. We understand that the Health Committee has access to, and will be taking account of, evidence submitted to the Scottish Executive as part of their public consultation on smoking in public places last year. On this basis, the current submission makes reference solely to research that has been accessed and/or published since 30th September 2004.  

We ask to be called to give oral evidence to the Health committee. 

Name: Maureen Moore, Chief Executive, ASH Scotland 

Address: ASH Scotland, 8 Frederick Street, Edinburgh EH2 2HB 

Part of Bill: Part 1





Main Objective: Prohibiting Smoking in Enclosed Public Places
Do you agree with the main objective of this part of the bill? YES
This is a Bill that which will dramatically improve Scotland’s health. It has been estimated that second-hand smoke (SHS) kills up to 1,000 people every year in the UK
; with some studies suggesting the figure is even higher than this.
 Introduction of the new legislation for smoke-free enclosed public places in Scotland will benefit everyone. 

Do you have any other comments? YES

New research evidence on the health risks associated with exposure to SHS

There is an established body of international medical and scientific evidence that documents the health risks associated with SHS. This evidence continues to accumulate at an alarming rate. 

The International Agency for Research on Cancer (IARC) Monograph Working Group on Tobacco Smoke and Involuntary Smoking is a scientific working group of 29 experts from 12 countries convened by the World Health Organisation. This working group have now published the long-awaited 1,500 page review of all published evidence related to passive tobacco smoking and cancer, concluding that second-hand smoke is carcinogenic to humans.
 As early as 1993, the Philip Morris Tobacco Company made preparations to mount a strenuous and well-funded effort to subvert the IARC monograph and associated IARC studies, as they feared that their findings would lead to increased smoke-free restrictions in Europe.
 Their attempts to undermine IARC’s work via industry-directed research, mass media and public communication campaigns, and preventing increased smoking restrictions, failed. In addition, further scientific research has since been published that reinforces the conclusions of the IARC Monograph Working Group, that second-hand smoke is carcinogenic to humans.
  

In 1998, The Scientific Committee on Tobacco and Health (SCOTH) issued a report which concluded that exposure to SHS causes lung cancer and heart disease in adult non-smokers, and a variety of conditions including respiratory disease, cot death and middle ear disease in children. In November 2004, the Committee published an additional report, summarising research that has been published since 1998, to examine whether any further revision to SCOTH’s conclusions is required. This was in response to the tobacco industry and their allies who still deny the health risks associated with SHS. The Committee concludes that knowledge of the health hazards associated with exposure to SHS has consolidated over the past five years; that more recent evidence strengthens earlier estimates of the size of health risks. The evidence published since 1998 continues to point to a causal effect of exposure to SHS on risk of lung cancer – estimated increased relative risk remains at 24%. The weight of evidence regarding a causal effect of exposure to SHS on the risk of ischaemic heart disease is now stronger – increased associated risk is now estimated to be in the order of 25%.  Published evidence continues to point to a strong link between exposure to SHS and adverse health effects in children – the committee conclude that smoking in the presence of children is a cause of serious respiratory illness and asthma attacks. Sudden infant death syndrome is also associated with exposure to SHS, and this association is judged to be one of cause and effect. The evidence published since 1998 also points to an association between SHS and respiratory symptoms and reduced lung function in adults. The Committee conclude that SHS is a controllable and preventable form of indoor air pollution that no infant, adult or child should be exposed to; and that SHS represents a substantial public health hazard.
 

Recent research also suggests that children who are exposed to SHS are at a higher risk of developing lung cancer as adults. In one of the most comprehensive Europe-wide studies into the heath effects of second-hand smoke of its kind, researchers have found that children exposed to second-hand smoke on a daily basis, and for many hours, face over three times the risk of lung cancer than those who grow up in smoke-free environments.5
SHS exposure in pregnant women has recently been shown to adversely affect pregnancy by increasing foetal mortality and preterm delivery at higher exposure levels, and slowing foetal growth across all levels of SHS exposure.
 Bronchiolitis is a common cause of hospital admission among babies and young children in Scotland, and severity is increased in those who are exposed to SHS.
  The links between SHS and asthma are well documented. In addition a recent report has demonstrated that children with asthma whose parents smoke at home are at least twice as likely to have asthma symptoms all year compared to children of non-smokers.
 Recent research has also suggested that exposure to SHS may lead to abnormal tissue repair; delaying wound repair, preventing the formation of the healing tissue, and increasing the possibility of fibrosis and excess scarring.

Recently discovered tobacco industry documents demonstrate that second-hand smoke may be even more harmful, volume for volume, than directly inhaled cigarette smoke.
 Yet the tobacco industry continues to place the highest priority on preventing the introduction of restrictions on smoking in public places, and remain equally active in spreading misinformation about the effects of legislation that has already been introduced successfully in other countries. 

Short-term Positive Impacts of Introducing Smoke-free Legislation: International Evidence 

Since the Scottish Executive’s consultation on smoking in enclosed public places ended, a number of studies and reports have been published which suggest that improvements related to health and to indoor air quality can occur within months of policy implementation. 

a) Increased Health Benefits: Reduced Tobacco Consumption

Opponents of smoke-free legislation have suggested that smokers in smoke-free workplaces compensate for being without cigarettes whilst at work by smoking more at lunch, during breaks, or after work. However, recent research has shown that employees in workplaces with no smoking restrictions smoke on average three more cigarettes a day than those whose workplaces are smoke-free.
  

In the Republic of Ireland, renewed commitment to tobacco control – including the introduction of smoke-free public places – has seen smoking rates plummet from 31% to 25% in just four years. In the six months after their legislation was introduced, an estimated 7000 Irish smokers had given up smoking.
 These figures have not been matched in the North, where smoking rates remain static.
 Up to 26,000 people rang the national Smoker’s Quitline in the past 14 months, with most calls received in the run up to legislation coming into force. Prior to this, an average of about 6,000 calls a year were received.
  Some one billion fewer cigarettes were sold in the Republic of Ireland last year, a 15% decrease on 2003. The Department of Finance acknowledges it is to early to say whether all of this decrease can be attributed to smoke-free legislation, but state that smoke-free workplaces and enclosed public places play a significant role.
 Similarly, although smoke-free legislation in Italy was only introduced on January 10th 2005, Italian cigarette sales are reported to have already fallen by 23%.
  
Recently published figures show that Scotland now has the highest proportion of smokers in the UK. 31% of Scots are smokers compared to 27% in Wales and 25% in England.
 It should be recognised that there is a substantial benefit to be gained from smoke-free legislation in terms of the impact it will have on active smoking rates. A recent review of smoke-free workplaces in the USA, Australia and Canada estimated that smoke-free legislation reduces smoking prevalence by 4%, and overall tobacco consumption by 30%.12  A modest reduction in active smoking rates would have major benefits in terms of reducing numbers of deaths among the Scottish population generally.  

The hospitality and tobacco industry continue to voice concerns regarding a ‘dramatic escalation a possible rise in smoking in the home ‘ as an immediate consequence of the introduction of smoke-free enclosed public places.
 However, evidence from countries such as the USA, Canada and Australia suggests that the introduction of legislation for smoke-free workplaces and enclosed public places may have the effect of enhancing protection from SHS in the home. For example, in Australia, the introduction of legislation for smoke-free workplaces during the 1990’s was accompanied by a steep increase in the proportion of adults who avoided exposing children to tobacco smoke at home. Among households with children, the proportion with smoking restrictions increased overall from 25% in 1989 to 59% in 1997. In households where one adult smoked, the proportion with smoking restrictions increased from 17% to 53%, and in households where both adults smoked, the proportion with smoking restrictions increased from 2% to 32%.
 

Young children are thought to face the highest levels of exposure to second-hand smoke in the home. Increasing the percentage of tobacco-free homes is generally not amenable to legislation, but scientists point out that this can be achieved by a combination of mass media campaigns and smoking restrictions in enclosed public places and the workplace.
 A recent US survey demonstrated that most US parents still do not have a clear understanding of the adverse health effects of exposure to second-hand smoke on children, despite what has been established in published scientific research literature. Media campaigns are required to increase adults’ awareness of the of the dangers of secondhand smoke, and should be used in conjunction with smoke-free legislation to ensure the greatest protection for young people from the adverse health effects of second-hand smoke exposure. Smoke-free legislation will clearly support current smokers attempting to quit, and denormalise smoking in society, so that future generations do not get addicted to smoking. 

b) Improved Air Quality

Travers et al 
 assessed changes in air quality that occurred in 20 hospitality venues in western New York where SHS exposure was observed at baseline. The findings indicate that, on average, levels of respirable suspended particles (RSPs – an accepted marker for SHS levels that are known to increase risk of respiratory disease, cancer, heart disease and stroke) decreased 84% in these venues within the first 4 months after the law took effect. Similarly, James Repace measured air quality in eight hospitality venues in Delaware; at baseline under conditions of unrestricted smoking, and again 2 months after the introduction of smoke-free legislation. Before legislation was introduced, all venues were heavily polluted, with indoor RSP levels averaging 20 times that of outdoor background levels. The health of hospitality workers was significantly endangered by second-hand smoke pollution.  However, 2 months after the introduction of legislation, indoor air quality levels were indistinguishable from those measured outdoors.
     

Recent research claiming to investigate the real effectiveness of ventilation in pubs using field studies has been widely publicised by the Licensed Trade as demonstrating that ventilation IS a solution to SHS.
  The research, carried out by Dr Andrew Geens (University of Glamorgan) measured levels of carbon dioxide, carbon monoxide and airbourne particulates cross a number of UK venues including The  Doublet (Glasgow), and the Phoenix (a smoke-free pub in Glasgow). Measurements were taken mostly during busy evenings, with ventilation turned on, and with ventilation turned off. Air quality in the Phoenix pub was monitored over a week, with the ventilation on continuously, in order to provide a comparative indicator of air quality in a non-smoking environment. The study concluded that simple, low-cost ventilation systems can reduce SHS dramatically; and in some areas air quality can be made as good as in a non-smoking pub. The study also concludes that particles and gases are kept well within occupational limits, even at peak times in busy pubs with no smoking restrictions.24
However, a number of factors require consideration when interpreting these findings. 

The study is far from independent. Atmosphere Improves Results (AIR) co-ordinated funding from the Scottish Licensed Trade Association (SLTA) for the research. It is common knowledge that AIR is a tobacco industry funded organisation.
 The licensee of the Doublet pub is Alistair Don. He is also President of the Scottish Licensed Trade Association. The Doublet was also the site of the first SLTA sponsored "pub users' ballot" on smoking, and the "Freedom2Choose" press launch. The spokesman for "Freedom2Choose", Rod Bullough works in the head office of Cumbria Vending Services, which supplies cigarette vending machines. 

Dr Geens concludes that monitored particles and gases were kept well within occupational limits, even at peak times in busy pubs with no smoking restrictions. However, there are no known safe limits for SHS exposure
, and no UK occupational limits for SHS exposure. The American Society of Heating, Refrigeration and Air-Conditioning Engineers (ASHRAE) sets standards for ventilation rates. These standards are so widely accepted that they are often written into laws and regulations. They are the industry norms throughout North America and many other parts of the world. Up until 1999, ASHRAE provided ventilation standards to remove the odours from second-hand smoke. However, they then accepted the evidence from other authorities that there is no acceptable level of exposure to the chemicals found in cigarette smoke, and rescinded those standards on health grounds.
 

The main marker measures used in Dr Geen’s study were Carbon Monoxide and particulate matter at PM 2.5, with Carbon Dioxide used as a control measure. However, the smaller particulate components and harmful gases in SHS that pose the greatest health concerns were not measured. Recent controlled experiments have shown that the air pollution emitted by cigarettes is 10 times greater than diesel exhaust.
 These experiments have also demonstrated that comparative pollution levels for the tiniest particles – the most dangerous to health, are even greater. 

Dr Geen’s study suggests that there is no significant difference between particulate matter (PM 2.5) averages between the Doublet pub, when ventilation is switched on, and the smoke-free Phoenix pub. Graphs representing both sets of averages are used to demonstrate that ventilation IS therefore a solution to SHS. However, the graphs use different axis scales to plot the same points, and in doing so, the particulate matter averages appear similar. However, when the same axis scales are used, the supposed ‘similarity’ between particulate measures in the two pubs disappears (see Appendix 1, page 17). In fact, using the same axis scales to plot points, particulate matter averages are actually between 3 and 10 times higher for the ventilated Doublet pub, when compared with the smoke-free Phoenix pub.
 

This study, though widely publicised and quoted by the Licensed Trade, has not yet been published, and is currently being peer reviewed. There is a substantial body of published work on ventilation, carried out independently of the hospitality and tobacco industry, which shows how SHS cannot be effectively removed from the air.
 
 
 
 
 
 Whilst ASH Scotland doesn’t have in-house expertise on the subject of ventilation, we are familiar with the independent research conducted in this area, and our comments are based on knowledge of this literature. There are many reputable experts within the field of ventilation, and we suggest the Committee seeks their advice and input should they have questions regarding these issues.   

The Scottish Licensed Trade - Proposed Legislation

The licensed trade umbrella group, Against an Outright Ban (AOB) represents the SLTA, the Scottish Beer and Pub Association, and other pub groups based in Scotland. In May 2004 they outlined proposals for implementation of a 5-point plan, across a 3-year period, as an alternative to the comprehensive legislation that the First Minister outlined in November 2004. The SLTA’s Chief Executive, Paul Waterson, believes that the 5-point plan would provide a “major contribution to improve health prospects in Scotlland”.
 This alternative approach proposes that: 

1. Smoking be banned at the bar counter in all licensed premises. 

2. Smoking be banned in any area where and when hot food is served.

3. Smoking be banned in any area from which the public is excluded

4. Licensed premises must allocate 

a. 30% of total floor space to a non-smoking area in year one 

b. 40% in year two, and

c. 50% in year three. This would be followed by a further review 

5. Licensed premises mist display a smoking policy at the entrance in order that customers can see the facilities available before they enter.

These proposals are very similar to those in the Voluntary Charter, which has failed to deliver significant protection to hospitality workers in Scotland. Even where designated smoking areas are provided, they often continue to expose people in the vicinity to ETS, and they increase the exposure to smoke by concentrating smokers in the one place. Neither the current Voluntary Charter, or the proposed five-point plan are based on evidence on how to protect health, either for staff in the leisure industry, or for the public who use these facilities. Scotland currently has fewer smoke-free workplaces than the rest of the UK
; 31% of working women and 21% of working men had been exposed to other people’s smoke at work in the week preceding the most recent Scottish Health Survey.
 These results confirm that the voluntary approach has not significantly increased protection from ETS. Voluntary agreements have proved ineffective in other areas of tobacco control policy, such as advertising. Voluntary approaches are not relied upon to control any other carcinogen in the workplace.  In short, voluntary approaches simply do not work. 

ASH Scotland believes that encouraging partial action by businesses in place of comprehensive legislation would be a backward step. Hospitality workers, children and other members of the public would not be adequately protected from the harmful health effects of SHS. Any efforts to provide partial protection from SHS remain flawed, as there is no safe level of exposure to second-hand smoke.
 

Inherent in the licensed trade proposals is the assumption that ventilation in bars could protect the public from the harmful effects of SHS. Although good ventilation systems can help reduce the irritability of smoke, they do not eliminate its poisonous components. Only 15% of second-hand smoke is in the form of particles that are visible to the eye. Ventilation filters trap these particles, making a room look less smoky and feel more comfortable to be in. However, tobacco smoke contains 4,000 toxins and more than 50 cancer-causing substances. Many of these are odourless, invisible gases, which cannot be removed by ventilation systems.
 Dr Geens recently stated: “You can do what you like with ventilation so long as you are prepared to spend the money”.24 Indeed, many businesses end up installing expensive ventilation systems in the mistaken belief that they are protecting staff and the public from the ill effects of SHS. Scientific evidence has demonstrated that there is no ventilation system that fully removes harmful gases that are present in SHS.
 

Research has demonstrated that the current ventilation standards promoted by AIR (Atmosphere Improves Results) are inadequate. They state that a minimum of 12 air changes per hour is required for an average sized room, in order to judge ventilated air as ‘safe’. Based on this recommended ventilation rate for a pub at full occupancy, it is estimated that 5 out of every 100 bar staff will die from job-related passive smoking-induced heart disease or lung cancer during his or her working life.
 

Those who continue to advocate ventilation as an appropriate solution to the health hazards of SHS have argued that indoor air pollution could be further reduced through higher ventilation rates. For example, Dr Geens recently stated that “Air changes per hour are virtually unlimited”.24 It is true that ventilation rates may be increased, and that air changes per hour are virtually unlimited. However, efforts to reduce indoor air pollution through higher ventilation rates does not lead to a measurable improvement of indoor air quality, as increased ventilation rates have no significant influence on the air concentration of tobacco components .
 Furthermore,  

SHS and ventilation expert Prof. James Repace has estimated that it would require in excess of 10,000 air changes per hour to produce levels of risk acceptable to bar staff from SHS.
 This would be equivalent to a tornado-like gale, and this is clearly unachievable.   

Enforcement and Implementation

Opponents of smoke-free laws have proclaimed that difficulties with enforcement and implementation make such laws unworkable. The Office of Tobacco Control has recently announced that in the six months since smoke-free legislation was introduced in the Republic of Ireland, on average over 94% of premises inspected were compliant with the law. Compliance levels are reported at 94% in hotels, 99% in restaurants, and 91% in licensed premises.
 These figures demonstrate that smoke-free legislation is both viable and largely self-enforcing.     

Maximising Compliance: An International Perspective

The New York State Health Department recently announced the first independent evaluation of New York’s tobacco control programme. The report contains a number of recommendations that Scotland should consider very carefully in order to maximise effectiveness in implementing smoke-free enclosed public places. In order to counter the near limitless marketing resources of the tobacco industry, the report emphasises the need for a pragmatic approach that is solidly based in evidence-based strategies and is consistent with best practices. It highlights the need for a strategic planning process, and for increased resources to expand and improve smoking cessation services. The report also emphasises the necessity of an effective, co-ordinated mass-media marketing and advertising campaign, which should be (in line with best practice) high in emotional impact in order to garner attention among the public.
 ASH Scotland considers that such steps are crucial for the Scottish Parliament to consider in its strategic planning of implementation of the Bill.  

The New York City Department of Health and Mental Hygiene is responsible for enforcing the Smoke-Free Air Act. To inform the public and employers of the new law, the Department developed a brochure explaining how to comply with the Act, and met with employers, building owners and operators, restaurant association members and community organisations to provide information about the law. The Department also sent ‘No Smoking’ signs to more than 20, 000 establishments. Information on compliance is available and regularly updated on the Department website.
 These educational efforts have resulted in remarkably high compliance with the new smoke-free workplace law. Of the more than 12,000 establishments inspected in the first three months after the law went into effect, the Department has only issued 177 violations, mostly for failure to have a ‘”No Smoking” sign posted or for the presence of ashtrays. This suggests that businesses are observing smoke-free workplace requirements, and that the law is largely self-enforcing.
      

To ensure compliance, provision for enforcement must be in place which will identify what the offences are, who enforcement action may be taken against and who the legislation will be enforced by. This legislative provision should be adequately resourced, to ensure the effectiveness of any controls. Another good example of such provision is the Republic of Ireland’s Office of Tobacco Control (OTC).
 The role of the OTC is to support the Republic’s smoke-free policy by discharging a variety of functions which includes enforcing the tobacco control laws, operating the Smoke-Free Compliance telephone line, conducting research into tobacco and communicating the findings, and organising a national inspection programme. The Republic’s government is quoted as saying they expected a 90% compliance rate with the measure when it was newly introduced.
 On the 31st May 2004, the OTC published its first report on compliance for one month after the smoke-free workplace legislation was introduced. The report found that 97% of premises inspected were compliant with the new law.
 In their six-month progress report, 94% of premises inspected were reported to be compliant with the law. The slight decrease in compliance levels from one to six months reflects the concentration of inspections at six months on non-compliant premises, together with enforcement actions requiring repeat inspections. 

Time Delays and Exemptions: Learning from International Experience
Very few countries with smoke-free legislation have contemplated the notion of time delays in the process of implementation. Considering the limited evidence that is available from those countries that have, this comes as no surprise. 

a) Time Delays: International Evidence 

Time delays have caused great confusion in the Saskatchewan province of Canada. Five days after the introduction of Saskatchewan’s law, many bar and restaurant owners are still allowing patrons to light up. Some say they feel they have the right after hearing the province won’t be ticketing offenders for the first 60 days. This ‘grace period’ has encouraged challenges to the law, and misunderstandings concerning how the law works and how it affects business.
 Time delays also hindered the introduction of legislation in Italy by almost two years.
 

The option of postponing introduction of new law provides the hospitality trade and tobacco industry with increased ammunition, giving them time to step up attempts to scupper the introduction of legislation. The tobacco industry has a vested interest in opposing legislation and, as previously experienced in New York and Ireland, they actively support groups attempting to derail smoke-free laws before they are introduced. Restaurant and bar owners continue to argue that custom will fall and the law will be difficult to enforce. Opponents continue to advocate for compromises such as ventilated rooms or designated smoking areas, which we already know to be wholly ineffective measures. An Aberdeen License Trade Official has recently called on pubs to consider introducing a voluntary smoking ban, in order to help stop Scotland-wide legislation being introduced in 2006.
  FOREST, the tobacco industry funded front group, has recently appointed a Scottish spokesman, who is reportedly attempting to combat moves to outlaw smoking in enclosed public places, and trying to persuade MSPs to introduce a system that offers greater choice to smokers.
 Both the Scottish Licensed Trade Association, and the Tobacco Manufacturer’s Association, have recently indicated they are examining the possibility of mounting legal challenges against the legislation.
 The threat of legal action is a delaying tactic, intended to overturn the introduction of smoke-free enclosed public places in Scotland.     

b) Exempting Private Clubs from Legislation: International Evidence

There are already some deliberations regarding the possible exemption of private clubs from smoke-free legislation. In Idaho, most restaurants and pubs are now smoke-free, but private clubs are exempt from smoke-free legislation. Some establishments have been converted into private clubs, charging drinkers a minimal fee to join. Not only are they exploiting the exemption loophole, they are undoubtedly undermining what would otherwise be an effective piece of legislation.

In Utah, smoking is prohibited in most indoor locales except private clubs, which were given an exemption as part of a political compromise under the 1995 Utah Clean Air Act. Some 10 years later, residents, governors and members of the general public are still debating whether private clubs should be smoke-free, in advance of the Legislature next year.
  
In Delaware, private clubs are exempt from the state’s indoor smoke free legislation. Prior to the introduction of legislation, state officials carefully defined what constitutes a private club, and as a result it is almost impossible for pub and bar owners to convert their premises in order to escape legislation.
 

In New Zealand, smoke-free provisions apply in all private clubs where the club employs people, serves food, or has a liquor or gambling license.
 This creates a level playing field with other businesses with the same license or employer obligations, and the same potential clientele. In New Zealand, the Health Select  Committee recommended the removal of the exemptions that allowed smoking in certain licensed premises, for consistency in protecting all workers from the harmful effects of SHS.61 

Even organisations with strong links to the tobacco industry, such as the Empire State Tavern Association, and the SLTA, state that smoke-free legislation should be applied even-handedly, to bars, pubs and private clubs.
  

c) ASH Scotland’s Position on Private Clubs

It is much easier for the public to understand a ‘one rule applies to all’ smoke-free provision. A level playing field is considered fairer and easier to implement. Legislation that applies equally to all enclosed public places has the additional advantage of requiring minimal lead time, since no building alterations need to be made nor equipment installed. This is clearly the most effective way to reduce the health risks caused by tobacco and exposure to SHS.

If the issue of private clubs has to be further discussed and debated we suggest that Parliament must consider most carefully the definition of what constitutes a private club that could be exempt from legislation.  

The international evidence is clear that comprehensive legislation works most effectively in other countries. In order to effectively reduce the health risks caused by tobacco and exposure to SHS, legislation must be standardised across areas and establishments.
d) Other Possible Exemptions 

Other possible exemptions that may be considered include police and prison cells, secure hospitals, hotel and bed-and-breakfast rooms, and hospices. 

e) Current Guidelines

Current guidelines for local authorities on tobacco at work state staff should be protected from second-hand smoke, and that each local authority should give serious consideration as how it is going to protect its entire staff, in the variety of settings in which they work. The guidelines identify settings (other than office premises) in which the development and implementation of a comprehensive tobacco policy is important, including schools and youth community centres, residential homes for the elderly, domicillary care, council vehicles, local authority venues where food and/or alcohol are served, and residential accommodation for young people. The guidelines continue that all organisations should have the goal of becoming completely smoke-free workplaces.
         

Current guidelines for effective tobacco policy in the NHS state that health care trusts have a duty to protect the health of staff and patients and not subject them to hazardous environments and materials, and this includes protecting them from second-hand smoke. The guidelines also recommend that a commitment to helping staff and patients to give up smoking is an essential part of an effective tobacco policy, and that any patient or staff member should be able to access an ongoing programme of cessation help if they wish to.
   

f) ASH Scotland’s Position on Other Possible Exemptions

Exemptions to any law introduced on smoke-free enclosed public places would result in only partial protection of staff and the general public – smokers and non-smokers – from the health risks of passive smoking. Exemptions may lead to lead to the marginalisation of some sectors of society and parts of the workforce, effectively implying that their health is less important. If legislation is not put in place to protect all workers from SHS then employers risk being exposed to litigation. 

If exemptions are to be considered, they should be minimal exemptions for evidence-based reasons, and be time limited or with defined and monitored criteria. For example, in the Republic of Ireland, prisons, nursing homes, psychiatric hospitals and hotel bedrooms are exempt from smoke-free legislation. This is to accommodate people who would be regarded as ’dwelling’ in these places. Even though these exempt institutions are not obliged to enforce the legislation, all employers still have the right to enforce it, and are free to do so if they wish. In making any such decisions, it is crucial to remember that a dwelling place for some is a workplace for others. In a recent online survey conducted by irishhealth.com, it was reported that nearly half of the general public (47%) do not support the exemptions listed above.
 

ASH Scotland believes that exemptions should only be introduced in exceptional cases, and in such instances employers and service providers should provide all reasonable means for employers and other service users to avoid exposure to second-hand smoke.  

Any possible exemption should be justified in terms of the acceptability of exposing members of the workforce to a preventable Class A carcinogen.
Economic Impacts

The Scottish Licensed Trade Association has estimated that “the capital cost of compliance with the Bill will be in the region of £85million, suggesting that “costs may be well in excess of that, depending on the views of the local regulatory authorities on matters such as the provision of fire escapes and facilities for the disabled”.
 They have also reported that smoke-free legislation will force more than 140 pubs to close, and lead to the loss of 2,300 jobs, and £59 million in tax revenue.

However, there is a wealth of international evidence to demonstrate that smoke-free public places don’t have a negative impact on business. In addition to the evidence we have already submitted to the Scottish Executive in response to their public places consultation, a number of positive economic impacts have recently been reported.  

A recently published international review models the likely impacts of moving from the current voluntary code to comprehensive legislation on smoking in public places in Scotland. Modelling procedures utilise existing evidence on the economic impacts that have been measured in other countries with comprehensive smoke-free legislation. The report concludes that conservative estimates of savings in the workplace exceed the ‘worst case scenarios’ for losses in the hospitality industry. The effect on the hotel, restaurant and bar sectors in Scotland is centrally estimated at +£110 million (range –£63milion to +£281million). The study also suggests that the most sizeable economic impact is a net gain for society in resource terms, which are centrally estimated at £115 million five years post legislation.
 

The level of turnover in Scotland should also be borne in mind when interpreting any future claims of economic loss; there are around 5,000 openings and closures of businesses over a 3-year period, without attributable effects to policy changes.69 Predictions of a downturn in business are encountered in every country where legislation has been, or is currently being, introduced.  For example, in Ireland, the The Licensed Vintners Association (LVA) recently published research concluding that the economic impact of smoke-free legislation is unfavourable for the licensed trade in the Republic of Ireland.
 However, a number of factors should be taken into account when interpreting this conclusion. The LVA’s study was based on subjective interviews with over 270 publicans around Dublin.  They were asked to describe how they viewed the impact of legislation, to estimate the effects the legislation has had, and to predict the economic future of their business. This material is entirely unreliable as a proper economic assessment as it is not based on hard financial or economic data.  

It is interesting to note that the publicans’ estimates of their sales figures are significantly different to the hard data available, such as the drink sale figures produced by the Central Statistics Office (CSO) as well as the drinks manufacturers themselves.  According to the latest figures from the CSO, bar sales are reported to have picked up sharply, with sales figures rising by 2.3% between September and November 2004.
 This rise marks a turnaround after two months of declining volumes. Whilst bar sales continued to be down on 2003, falling by around 5.1%, this is dramatically less than the 29% fall in volumes claimed by the LVA, whose figures do not take account of seasonal changes to drinking purchases.
   

Smoke-free legislation in the Republic of Ireland was introduced in what was already a shrinking bar sales market. Sales reportedly hit their peak in May 2001, and since then, the volume of drink sold in Irish bars has fallen by approximately 15%.71 Many factors have contributed to this climate, including changing demographics, the price of drink, increased price competition from supermarkets and off-licences, increased excise duty on alcohol, and changing working patterns and lifestyles.
 Yet the LVA report attributes all of the alleged downturn in the trade to smoke-free legislation. This is simply not credible, and claims to this effect don’t stand up to scrutiny.
The LVA has also claimed that the introduction of smoke-free legislation in the Republic of Ireland has led directly to the loss of 2,000 jobs in Dublin.70 However, these figures are dubious, as they too are based on subjective interviews with bar managers or owners and not on objective economic information. Mandate Trade Union, the third largest union in the Republic of Ireland, represents almost two thousand bar workers, mainly based in Dublin. The union’s records indicate that job losses in the greater Dublin area have been in the order of a couple of hundred, not the thousands claimed.

In the United States, many hospitality groups have claimed that their business has been detrimentally affected by smoke-free legislation. For example, in Beverly Hills, California, the Restaurant Association said that their businesses had suffered a 30% decline in revenues during the five months after smoke-free regulations were in effect.
  As a direct result of such opposition, organised by the tobacco industry, Beverly Hills repealed their smoke-free restaurant ordinance. Studies have since shown that, contrary to tobacco industry claims, there was no detectable drop in restaurant sales during the time the ordinances were in effect, nor was the an increase in restaurant sales following reversal of the 100% smoke-free ordinances. In fact, sales increased slightly during the period the smoke-free regulations were first in place. 
   

Anecdotal reports, polls or interviews with business owners concerning economic impacts of smoke-free legislation should be treated with great scepticism. Smoke-free legislation has been passed in every conceivable type of community, from small towns and rural areas to a number of states, and economists have studied the impacts on communities across the spectrum. No objective, peer reviewed study ever conducted has found a significant negative economic impact associated with smoke-free legislation.
 The reliable evidence, that measures hard numbers from independent sources, remains clear. Legislation on smoke-free enclosed public places will not harm the economy, and will improve Scotland's appalling rates of cancer, heart and lung disease, both by cutting smoking rates and by reducing people's exposure to unwanted smoke.
Public Opinion 

UK public opinion continues to demonstrate that it is time to put an end to smoking in enclosed public places. Results from key questions in the recent Scottish Executive consultation document demonstrate that 82% of respondents believe that further action needs to be taken to reduce people’s exposure to second-hand smoke.
 Eighty percent of respondent support a law to make enclosed public places smoke-free. Fifty six percent of respondents felt there should not be any exemptions to the law, with only 35% stating they would like to see some form of exemption. 

Populus have recently published findings of a survey they claim to be independent, conducted on public attitudes to smoking with 10,000 British respondents (1,000 of whom were Scottish). On the contrary to the findings outlined above, Populus results demonstrate that 72% of Scottish respondents want separate smoking and non-smoking areas in pubs, clubs and bars. Only 22% of Scottish respondents state that they support the notion of completely smoke-free public places.
 These and other such findings from this poll have been widely quoted by the hospitality trade in their attempts to rebut legislation. However, only 46% of respondents in this survey have never smoked. A further 23% used to smoke, 8% class themselves as occasional smokers, and 24%, nearly one in four, smoke every day.79 No information is provided concerning the number of individuals in Scotland within each of these four groups. This sample simply does not provide a representative picture of the opinion of the Scottish population, and renders extrapolations to the wider Scottish population meaningless. It would be possible to use statistical procedures that take combined account of nationality and smoking status in order to give true percentages, but Populus does not appear to have done this. 

In addition, the Populus poll asks respondents how smoking should be handled specifically in pubs, bars and clubs, rather than phrasing the question to ask about enclosed public places. Research has demonstrated that smoking restrictions in pubs and bars have lower levels of public support than other enclosed public places.
 However, findings of a poll commissioned by the Office for Tobacco Control demonstrate that public support for smoke-free bars and restaurants in the Republic of Ireland increased once plans for legislation were announced. In June 2003, 67% of the Irish public supported the proposed law for smoke-free bars and restaurants, compared to 59% in favour before legislation was announced in February 2003.
 A recent survey conducted by Amarach Consulting found that 89% of respondents agreed that the legislation was a great success, and nearly 90% of smokers believed that the smoke-free law was working.
  

The Populus question is a loaded question, and a useful reminder that opinion polls can be conducted to provide any ‘evidence’ required by those who commission the survey, so long as questions are phrased carefully. Andrew Cooper, Director of Populus, recently stated that the ‘right’ question to ask re: public attitudes to smoking should be “What do the British and Scottish people think is the best approach to the issue of smoking in public places?”79  Why then, was this not the question asked, and the results reported accordingly? Perhaps the answer in part lies with those who commissioned the research, in this case FOREST, a front group funded by the tobacco industry.
 

The Tobacco Industry’s Attempts to Rebuke Science

The tobacco industry is renowned for its extensive attempts to fight second-hand smoke issues across Europe. There are now a number of published reports that document tobacco industry projects to recruit scientists in developed countries around the world who would criticise the science on second-hand smoke, cast doubt on whether SHS harms people and “prolong the controversy” about the effects of health effects of SHS.
 
 
 Indeed, documents made public demonstrate Philip Morris's intention to create a foundation that would "become THE scientific authority on a wide range of human concerns, thus putting itself above WHO, FAO and other organisations who restrict themselves to narrower fields".

 

There are also published reports that document attempts by the Philip Morris tobacco company to conceal important research that could and should influence government policy. The scientists involved in research that is associated with tobacco manufacturers appear to publish only a small amount of their research, and what is published appears to differ considerably from what is not. In particular, unpublished reports have provided evidence that suggests SHS is more harmful than mainstream smoke,
 which is most interesting concerning the industry’s continuing denial of the harmful health effects of SHS. 

Dr Steven Stotesbury, a scientist from Imperial Tobacco Limited, recently challenged the science on second-hand smoke, in particular questioning the statistical techniques and methodologies that have been used in the body of research on the health hazards of SHS. He claims that even in studies that have claimed associations between SHS and disease, the relative risk is generally low, i.e. between 1.0 and 2.0, and would not normally be regarded as sufficient to prove a causal effect. To support this statement, he uses the following quote from Baroness Jay of Paddington, Health Minister (1998): “A stronger association – of greater than 2 – is more likely to reflect causation than is a weaker association – of less than 2 – as this is more likely to result from methodological biases or reflect indirect associations that are not causal. 
, On this basis, Stotesbury concludes that the levels of relative risk that are used to substantiate the case of SHS to justify public smoking measures have been officially described as ‘too low to prove a causal effect’.

The National Research Council (2002) states that there is no biological reason for the use of 2.0 standard as opposed to any other standard. They continue “the use of such a hard standard obscures the fact that any risk means that some people could be harmed by the agent in question. For example, the relative risk of passive smoking – is reliably shown to be about 1.2, i.e. the risk of developing lung cancer is elevated about 20% by passive smoking”.
 

It is generally accepted that in assessing the evidence for a link between a risk factor and a disease, a range of factors need to be taken into account. These factors have been included in lists such as the Austin Bradford-Hill criteria
, proposed more than 35 years ago for attributing disease causation to environmental factors. The general principles behind this approach are widely accepted and utilised by epidemiologists, clinical researchers, pharmaco-epidemiologists, and by UK Government Advisory Bodies and Committees in order to establish the robustness, the clinical importance, and the public health significance of possible risk factors for disease.  

The Bradford-Hill criteria emphasise that evidence that a risk factor causes a disease should not be based on only one factor, such as the strength of the association. The criteria emphasise the need to examine a range of factors, including the following:  strength of the association (i.e. as measured by level of relative risk); consistency of the association (similar results emerging from several studies done in different populations); specificity of the association; temporality (i.e. the cause must precede the effect); biological gradient (i.e. increasing dose must lead to increasing disease frequency); plausibility (i.e. the biological plausibility of the observed association); coherence (the knowledge that the association does not conflict with current knowledge about the disease, such as its natural history and biology); experimental evidence; and analogy. 

According to advice that ASH Scotland has received from a leading and respected national statistician, it is therefore not reasonable to assess causality solely on the basis of meeting an arbitrary cut-off for relative risk. The argument for the harmful effect of SHS rests not only on the strength of the association with disease but also on the consistency of the evidence, temporality, biological gradient and other factors as outlined above. Dr Stotesbury states: “the case for a smoking ban has often been argued on an emotive and subjective basis”.90 On the contrary, there has now been 50 years worth of research into tobacco, which demonstrates conclusively the damage it does to human health. Nevertheless, the licensed trade and the tobacco industry continues to try and cast doubt on the link between SHS and lung cancer, heart disease, respiratory disease and tobacco. 
Scientists representing the tobacco industry have also raised doubts as to the robustness of using meta-analysis as a statistical means of inferring conclusions regarding the science of SHS and disease. Stotesbury, for example, states: “risk estimates that are based on a mathematical combination of different studies, many of which are weak or inconclusive, are extrapolated into the headline claims about specific numbers of deaths due to passive smoking. In other words, the science and statistics have been exaggerated to fit the anti-smoking case”.90

SIGN (Scottish Intercollegiate Guidelines Network) give guidance to the Scottish NHS on effective treatment and are widely accepted and internationally recognised. In general their conclusions do not differ in any important way from other reviews about effective treatments. SIGN rate meta-analysis as the highest level of evidence available about the effectiveness of treatments. If critics believe that meta-analysis is not a legitimate technique, then they should be prepared to say whether they believe meta-analysis when used to assess treatment. For example, SIGN guidelines recommend the use of clot-busting drugs to treat acute myocardial infarction.
 This recommendation is made on the basis of a meta-analysis of 12 trials. Similarly, SIGN guidelines recommend chemotherapy as a treatment for breast cancer, also on the basis of a meta-analysis.
 In fact, meta-analyses are used in almost every SIGN guideline currently published. Would the tobacco industry reject such recommendations on the basis that they are based on meta-analyses?

As Sir Austin Bradford Hill stated92, “All scientific research is by its very nature incomplete, whether it is observational or experimental. All scientific work is liable to be upset or modified by advancing knowledge. That does not confer upon us a freedom to ignore the knowledge we already have or postpone the action that it appears to demand at a give time”. Scientific research does have limitations; it produces likely explanations rather than certainty; and when taken out of context it can be misinterpreted.  Meta-analysis has an important role to play in causal assessments, although like all science meta-analysis contributes to the weight of evidence rather than offering proof. Meta-analysis provides more precise estimates of the magnitude of the effect than can be obtained from individual studies, but causal inference requires a range of kinds of evidence to be taken into account.
 Making causal claims on the basis of one or two aspects of either method (i.e. on the basis of relative risk values and/or, confidence intervals) clearly does not equate with objective, scientific interpretation of the evidence.            

Opponents of smoke-free legislation often cite a study conducted by Enstrom and Kabat
, published in the British Medical Journal in May 2003, which concludes that exposure to SHS does not lead to an increased risk of illness. The publication of this article caused widespread debate and controversy, with more than 140 BMJ readers responding to the paper and associated editorial.  

Enstrom and Kabat undertook a follow-up examination of a subset of the American Cancer Society Cancer Prevention study cohort (CPSI), comprising 35,651 never smokers who had a spouse who smoked. The cohort, and information on their smoking status, was established in 1959. Additional smoking status information was gathered by the American Cancer Society in 1961, 1963, 1965 and 1972.  Extended follow-up research was then carried out up until 1997, by Enstrom and Kabat, which included gathering updated information on smoking status. This extended follow-up phase was conducted with initial support from the Tobacco-Related Disease Research Program (TRDRP),96 a Californian Research program funded by the Proposition 99 cigarette surtax. After continuing support from the TRDRP was denied, follow up through 1999 and data analysis were conducted at the University of California at Los Angeles with support from the Centre for Indoor Air Research, an organisation that received funding primarily from US tobacco companies.
 

The results of this follow-up study suggested no significant causal relation between SHS and related mortality, although Enstrom and Kabat didn’t rule out a small effect. Results also suggested that the association between coronary heart disease and lung cancer may be somewhat weaker than generally believed.  

The Chief Executive of the Vintners Federation of Ireland, Tadg O’Sullivan, recently spoke out about this paper, stating that “the BMJ would not risk its reputation in publishing this research unless it were absolutely sure of its validity.”
 It is noteworthy that, in the editorial in the BMJ regarding this paper, a number of points were made regarding interpretation of findings, including the potential for socio-economic confounding to affect results, and the potential key role for misclassification of exposure status in studies of passive smoking.
  

O’Sullivan also stated that “the American Cancer Society decided that they would not publish (the study) when they discovered what the results were going to be”.98 However, the American Cancer Society were not directly involved in the Enstrom and Kabat follow up, they merely provided the initial data. The ACS did in fact publish, to coincide with the Enstrom and Kabat publication, concerns regarding a number of flaws in the use of such a small subset (10%) of the CPS-1 database and the potential for misclassification of exposure status when undertaking research with this particular dataset. The ACS also noted that an association between exposure to SHS and lung cancer was demonstrated in studies using the Cancer Prevention Study 11 dataset, which contained substantially more patients than in the Enstrom and Kabat study.

O’Sullivan continues that the Enstrom and Kabat study “simply rubbishes the claims of the pro-ban lobby”.98 Following publication of the study, the UK Government Advisory Committee on Carcinogenicity of Chemicals (COC) were asked to undertake a review of the evidence presented in this paper. The Committee concluded that no definitive conclusions could be drawn from the Enstrom and Kabat study. They also stated that there was no reason to change the conclusion they had reached in 1997, following a request from the Scientific Committee on Tobacco and Health (SCOTH) to review the evidence regarding exposure to SHS and lung cancer, namely:

“Taking all the supportive data into consideration we conclude that passive smoking in non-smokers exposed over a substantial part of their life is associated with a 10-30% increase in the risk of lung cancer which could account for several hundred lung cancer deaths per annum in the UK.” 100
O’Sullivan refers to a second study to back up his argument of there being “a vast array of evidence to prove that the issue (of the association between passive smoking and ill health) is grossly exaggerated”.98 The study in question, conducted by researchers at the Oakridge National Laboratory of Tennessee, suggested that exposures to SHS may be lower than previously indicated for bartenders, waiters and waitresses.
 

Oakridge National Laboratory of Tennessee and its researchers, although part of the U.S Department of Energy’s often highly-classified research establishment, are also for rent to private companies. Roger Jenkins, the lead author of this study, has conducted several other pieces of research commissioned by the tobacco industry, that typically attempt to show that exposure to SHS is not a health hazard.  Jenkin’s findings, and Jenkins himself, frequently appear in hearings to oppose local smoke-free measures. As an expert witness for the defence in a lawsuit bought by flight attendants against the tobacco industry over the lung cancer and other diseases they contracted at work, Jenkin’s evidence was excluded by the judge because of his pro-tobacco industry bias.
 

Without exception, the ‘evidence’ presented by hospitality groups and the tobacco industry suggest no associations between SHS and ill-health is flawed, weak, and lacking in scientific credibility. The WHO International Agency for Research on Cancer’s (IARC) classification of SHS as a human carcinogen3 is based on the full scope of evidence; observational studies, carcinogenic components of SHS, experimental models, and biomarker studies.  The issue of whether exposure to SHS causes ill-health has been resolved scientifically. It is only hospitality groups and the tobacco industry that cynically continue the “debate”. 
SHS kills up to 1,000 people every year in the UK
, with some studies suggesting the figure is even higher than this.2 Ventilation does not protect employees and customers from the harmful effects of SHS 26 39, and any assertions otherwise are based on flawed science. The Scottish Executive has made their decision regarding legislation on a wealth of robust scientific and medical evidence. The new laws will benefit everyone, and the publication of this Bill will dramatically improve Scotland’s health. A comprehensive law to end smoking in enclosed public places is the only way in which to protect the people of Scotland from the health hazards associated with SHS.  

Appendix 1: ASH Scotland Mapping of Figures 7 and 18 from Dr Geen’s unpublished paper, ‘Can ventilation clear ETS?’  
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