The Smoking, Health and Social Care (Scotland) Act 2005 (Prohibition of Smoking in Certain Premises) Regulations 2005: Draft

This response is from ASH Scotland. We welcome the invitation to comment on the meaning of the provisions of the draft regulations, on the Regulatory Impact Assessment, and on any aspects of primary legislation. We fully support the Bill, which will make an extremely significant contribution to improving public health in Scotland.

Comments on Primary Legislation

ASH Scotland considers that the primary legislation is both comprehensive and clearly written. We welcome and fully support the Bill, which will make an extremely significant contribution to improving health in Scotland, and to reducing health inequalities between Scotland’s poorer and better off communities. 
This submission aims to highlight any potential loopholes in the Bill that could be exploited by opponents. Recommendations are provided regarding clarity of words and phrases contained within the draft Regulations. Recommendations are drawn from international examples of legislation that are already in place where possible to suggest good practice, and on the basis of published peer reviewed research evidence.  
1. ‘Enclosed’ public places
An ‘enclosed’ space is currently defined as a single space which is fully enclosed except for openings. ‘Openings’ are defined as doors and windows and the like, which are capable of being closed
.  

The definition of an ‘enclosed’ space to be developed under regulations of the Act must meet the agreed objectives of protecting and improving public health in Scotland by reducing exposure to second-hand smoke (SHS) in enclosed public places
.  SHS is a controllable and preventable form of indoor air pollution that no infant, child or adult should be exposed to
. SHS is carcinogenic to humans
,
 and there are no known safe limits for exposure to it
.
It is essential that the definition of an ‘enclosed’ public place is as comprehensive as possible in capturing premises and areas that are frequently used by members of the general public. ASH Scotland recommends that the draft definition of an ‘enclosed’ public place be reconsidered in order to increase the range of partially enclosed public places that would be covered by the Act.
Under the proposed legislation members of the public would continue to face health risks from exposure to second-hand smoke (SHS) in a number of public places. This current definition of an ‘enclosed’ public place does not include a number of spaces frequented by the general public, for example, partially enclosed sports stadia, Scottish tourist attractions such as castles and zoos, and a large proportion of public transportation facilities, including railway platforms, bus shelters and subways. 

There is little consensus in international legislation regarding how best to capture places that the public have regular access to under the term ‘enclosed’. However,  the following examples from international law may assist in further developing a definition of ‘enclosed’ that would capture a greater number of public places under Scottish legislation: 

1. In Saskatchewan, Canada, the Tobacco Control Act was recently amended
 to include a new definition of an ‘enclosed’ public place. The new definition covers ‘all or any part of a building or other enclosed public place or conveyance to which the public has access as of right or by express or implied invitation’ and includes:

· An outdoor bus shelter

· A public building or facility, or any part of a public building or facility that is 
rented out for private events

· A vehicle that:

· is used or made available for public transit or as a commercial vehicle

· is used to transport members of the public but only during any period that the vehicle is made available for hire, including that break period

· A building, enclosed place or facility owned or leased by a private club that 
restricts admission to members and guests

· Any prescribed building, place, facility or vehicle or class of prescribed building, 
places, facilities or vehicles

Examples of places included under this definition include bars, billiard halls, bingo halls, bowling centres, casinos, restaurants, private clubs, retail stores and taxis. Whilst the new definition lists certain premises that fall under it, its broadly drafted lead-in clause includes buildings or parts of buildings that allow public access. Each place must be assessed on its own merits, and on this basis, some partially outdoor places to which the public has a right of access are also covered by this legislation.

2. In the event of that a premises must be assessed in order to determine whether it constitutes an ‘enclosed’ public place, legislation in other countries sometimes includes a clause as follows:

“In any situation where there is doubt or dispute about whether a particular setting is enclosed or unenclosed, the decision would be based on a functional assessment of the extent to which smoke would be able to disperse if smoking were permitted, and whether the space complies with the objective of reducing exposure to SHS in places frequented by the public. (7,
). 

3. In the Republic of Ireland
, premises that are more than 50% enclosed are covered by legislation. The specification in the legislation of 50% was included after discussion with technical personnel in the Health and Safety Authority (HSA), the statutory body with responsibility for health and safety in the workplace in Ireland
. 

ASH Scotland considers that a possible way forward would be to combine the 50% enclosed approach with an additional clause, whereby all outdoor premises that include an ‘enclosed’ element, and/or where entry into the premises is controlled by ticket access, are included under the definition of an ‘enclosed’ public place. A clause should also be included to cover both temporary and permanent structures. 

Using this approach, a greater number of public places would be covered by Scottish legislation. This definition would be broad enough to capture a wider range of places to which the public has access in Scotland, and would go further in meeting the agreed objective of improving public health in Scotland via increased protection hazardous health risks associated with SHS exposure.  

2. Additional protection required for children and young people 

The most harmful toxins in SHS are invisible, odourless gases. These gases form part of the smoke that drifts from outdoor areas to indoor areas when people enter and exit smoke-free premises, thus continuing to cause exposure to SHS
. On this basis, ASH Scotland considers that additional action is required to better protect children, who are most vulnerable to the harmful health effects of exposure to SHS.

New Zealand and New York legislations have taken steps to increase the protection offered to children from SHS, by making all building entrances, grounds and car parks associated with all schools and day-facilities that are used for the care of children smoke-free
,
,
. In both laws, this provision holds at all times, including evenings and weekends.
ASH Scotland recommends that the Scottish Executive consider extending smoke-free provisions to all building entrances, grounds and car parks associated with all schools and with day-facilities that are used for the care of children. We also recommend that smoke-free provisions should apply to all building entrances, and grounds and car parks associated with all premises included under the definition of ‘sports centre’. Smoke-free provision should hold at all times, including evenings and weekends, and on all occasions when premises are rented out for additional use.

These additional actions would assist in enhancing protection of children from exposure to SHS. In addition, these actions would reduce the visibility of smoking in public places that are used by young people, thereby contributing to the denormalisation of smoking to young people. They would promote a more consistent health message in terms of action being taken to limit exposure to SHS. 
3. Increasing smoke-free provisions in hospitals and health centres
ASH Scotland recommends that smoke-free environment provisions apply to all building entrances, and all grounds and car parks associated with health care establishments defined under ‘health centres’ and ‘hospitals’. 

This would convey a more positive health message in terms of action being taken by health care establishments to eliminate exposure to SHS for staff, patients, visitors, and other members of the general public using such facilities. Health care establishments have a leadership role to play in the community, and are looked to as an exemplar for good health. On this basis, they should be seen to be smoke-free.    

4. Non-tobacco smoking products
The legislation currently captures lit, smoked tobacco products or products containing tobacco. However, SHS from non-tobacco cigarettes also poses a health hazard to those who are exposed.  
The definition of smoking products developed under the Act should be as comprehensive as possible to meet the agreed objectives of protecting and improving public health in Scotland by reducing exposure to SHS in enclosed public places2. 

With SHS, the main concerns are exposure to levels of carbon monoxide and respirable particulate matter. Although published, peer-reviewed evidence regarding the constituents of herbal cigarettes is sparse compared to that for smoked tobacco products, partly because far fewer people smoke non-nicotine cigarettes, the available evidence suggests that carbon monoxide, tar and particulate matter are present in non-nicotine cigarettes with at least similar levels to tobacco cigarettes.
 
 
 

In addition, it is very difficult to distinguish between tobacco and non-tobacco smoking products such as herbal cigarettes. From the enforcement and management control perspectives this grey area should be addressed in the primary legislation. 

On this basis, and drawing from the attached briefing on non-tobacco smoking products that ASH Scotland has recently compiled (see attached document), we recommend that consideration be given to amending the legislation to capture a broader definition that would include non-tobacco cigarettes and loose non-tobacco smoking materials.  

Comments on the Regulatory Impact Assessment (RIA)

We commend the Scottish Executive’s conclusion that smoke-free legislation (Option 2) is the best option in order to deliver significant improvements in public health. ASH Scotland believes that the implementation of smoke-free legislation in Scotland, complemented by a range of other actions to tackle smoking as set out in the Tobacco Control Action Plan
, will result in a significant improvement in public health across Scotland. Smoke-free legislation will contribute to an effective reduction in smoking rates in the overall population and amongst Scotland’s most disadvantaged communities. It will also assist in increasing awareness of the health risks associated with active and passive smoking, and assist in denornmalising smoking in Scotland.   

A voluntary approach (Option 1) could never achieve these outcomes. Even where designated smoking areas are provided, they often continue to expose people in the vicinity to SHS. Voluntary measures are not based on evidence on how to protect health, either for staff in the leisure industry, or for the public who use these facilities. The current Voluntary Charter has failed to deliver significant protection to hospitality workers or members of the general public in Scotland.
 Voluntary agreements have proved ineffective in other areas of tobacco control policy, and are not relied upon to control any other carcinogen in the workplace.  

Exemptions for the licensed hospitality sector (Option 3) would not work either. Hospitality workers and other members of the public would not be adequately protected from the harmful health effects of SHS.
 Scientific evidence has demonstrated that there is no ventilation system that fully removes harmful gases that are present in SHS.
 Any efforts to provide partial protection from SHS remain flawed, as there is no safe level of exposure to second-hand smoke.

Smoke-free legislation is the only way in which to provide comprehensive protection to public health from SHS, and we fully support the Scottish Executive’s decision to take statutory action in order to increase smoke-free public places in Scotland. 
Comments on the Draft Regulations

Regulation 1: Citation, interpretation and commencement

ASH Scotland would like to make the following comments on the definitions of the words and phrases used in the draft regulations:

a) Definition of the term ‘bar’ 

‘Bar’ is currently defined to include ‘any premises exclusively or mainly used for the sale and consumption of alcoholic drink’ (Page 1, Reg. 1, 2). 

ASH Scotland is concerned that the proposed definition of premises that are ‘mainly’ used for the sale and consumption of alcoholic drink is not explicit enough. 

Guidelines have been published in the United States regarding the development and implementation of clean indoor smoke-free policies, based on a strong track record of experience of implementing legislation and on best-practice across the years
. These guidelines define a bar as:

‘an establishment where the primary function is the consumption of alcoholic beverages and the consumption of food is incidental’.
 

Variations on this definition have since been adopted by US states with SmokeFree  Air acts
 
. For example, in New York legislation, the term bar is defined as follows:  

‘any area devoted to the sale and service of alcoholic beverages for on-premises consumption and where the service of food is only incidental to the consumption of such beverages’. 25
On the basis of New York legislation25, ASH Scotland recommends that the following criteria is appended to the current draft definition of ‘bar’, in order to further clarify included premises:  

‘Any premises that obtains at least 10% of its annual gross income from the on-site sale of alcoholic beverages is classed as a bar for this purpose’       
b) Definition of the term ‘designated hotel bedroom’ 

‘Designated hotel bedroom’ is currently defined as ‘a bedroom in a hotel which has been designated by the person having the management or control of the hotel as being a bedroom in which smoking is permitted’ (Page 2, Reg. 1, 2). 

ASH Scotland considers that this definition may leave management open to designating ALL hotel bedrooms as smoking areas. In order to protect the health of employers and customers, any agreed upon definition should ensure that in practice, and from the outset, hotel bedrooms tend towards smoke-free, with designated bedrooms where smoking is permitted. We recommend that the current definition be reconsidered, to set out a maximum proportion of rooms in any one premise that may be designated as smoking rooms.
On the basis of US legislation and guidelines,25 we recommend that no more than 20% of hotel bedrooms in any one premise may be designated smoking rooms. This would ensure consistency for all hotels, regardless of their size. We recommend that this proportion be reviewed within two years of legislation being implemented, with a view to reducing provision as smoking rates decline. 

We also recommend that:

· All smoking rooms on the same floor must be contiguous 

· All possible steps must be taken to ensure that smoke from these rooms does 
not infiltrate into areas where smoking is prohibited under the provisions of this 
Bill

· The status of rooms as smoking or non-smoking may not be changed, except to 
add additional non-smoking rooms, or enhance overall non-smoking provision     

c) Definition of the term ‘designated police room’ 

‘Designated police room’ is currently defined as the following:

a) Any interview room within a police station

b) Any detention room within a police station

c) And cell accommodation within a police station 

d) Any legalised police cell




(Page 2, Reg. 1, 2)

ASH Scotland is concerned that the proposed definition may in theory render the vast majority of a police station exempt from legislation. In order to protect the health of employees and members of the public, we advise that the agreed upon definition ensures that, in practice, police premises tend towards smoke-free, with designated smoking areas, rather than tending towards smoking, with designated smoke-free areas.   

There are few examples in international legislation referring to police premises to draw from in order to make evidence-based recommendations. However, we consider that the draft definition would benefit from a clause to state the maximum percentage of rooms in any police premises that may be designated as smoking. We would suggest that for each type of room defined above, a specified proportion remain smoke-free in order to accommodate non-smoking persons and employees. 

We recommend that the following conditions be outlined within this regulation:
· All precautions must be taken to limit the migration of smoke from a smoking room to the rest of the non-smoking environment, in accordance with good practice. 

· Staff should not be permitted to smoke on the premises at any time 
· An employee has the right to request that they are not exposed to SHS in their working environment, and they should be accorded this right as a matter of duty 

Workers and members of the public who frequent police station premises must be offered the same level of protection from SHS as members of the general public that frequent any other enclosed public place. 

In addition, all steps should be taken to ensure that police station premises have a best practice-based smoking policy in place.  

d) Definition of the term ‘restaurant’ 

The draft definition of ‘restaurant’ includes a ‘café, bistro and snack bar and any other premises exclusively or mainly used for the sale and consumption of food’ (Page 3, Reg. 1, 2).
ASH Scotland is concerned that the proposed definition of premises that are ‘mainly’ used for the sale and consumption of food is not explicit enough. In its current form, this definition represents a possible loophole that could be exploited by those looking to evade legislation. We are also concerned the draft definition may result in some premises serving refreshments, such as coffee shops and internet cafes, being exempt from legislation. 

We would like to see the draft definition broadened in order to include such premises and we suggest the following: 

‘‘Restaurant’ refers to an eating establishment, including but not limited to, cafés, internet cafés, bistros, snack bars, coffee shops, any kitchen and catering facilities where food is prepared on the premises for serving elsewhere, and any other premises used either in part, mainly or solely for the sale, service and consumption of food and non-alcoholic beverages. The term restaurant shall include a bar area within a restaurant.’  

Regulation 2: Display of No Smoking Notices 

This regulation makes further provision in relation to the display of no-smoking notices, in addition to the requirements already stipulated under section 3 (1) of the Bill. The regulation sets out the minimum size of a no-smoking notice (230 mm x 160 mm) and specifies that it should include an international "no smoking" symbol of at least 85 mm. in diameter. The sign must also specify the person to whom complaints should be addressed and be displayed so that it is protected from tampering, damage, removal or concealment (page 4, Reg. 2, 1-2).
ASH Scotland recommends that, in accordance with good practice:  
1. The Regulations should clearly state that signage must be clearly displayed at all times. If there are any open areas on the premises where smoking is permitted, such areas should be identified on the signs.   

2. As in New Zealand legislation, the Regulations should state that smoke-free  

     signage must be displayed at all the principal entrances to the premises.12  13 
3. As in the Republic of Ireland Public Health (Tobacco) Act 2002,9 the Regulations should clearly state who is responsible and guilty of an offence if the signage is not adhered to. 

4. If the Scottish Executive intends to develop a compliance telephone line, the telephone number should be clearly displayed in all smoke-free premises.   

5. The Regulations should state that no smoking notices should be framed positively in order to encourage compliance, and that they should include the phrase ‘Thank you for not smoking’ along with the international ‘no smoking’ symbol. 

6. The Regulations should include a statement specifically relating to signage for designated hotel bedrooms, as outlined in New York legislation,14 which states that:

‘The owner, operator or manager of a hotel that chooses to designate smoking rooms within their establishment shall post a notice at the reception area of the establishment as to the availability, upon request, of rooms in which smoking is allowed.’ 

7. The Regulations should include a statement specifically relating to signage for public service vehicles, as outlined in Republic of Ireland legislation,9 which states that:

‘There shall be displayed at all times in a public service vehicle driven by more than one employee, a sign stating that smoking is not permitted in that vehicle.’
8. Provisions should be made to assist in ensuring appropriate and effective enforcement on a national level. The Regulations should contain a list of proprietor obligations, to include statements on compliance, enforcement and implementation, as is included in the New Zealand legislation.12 13 In addition, publications regarding guidelines on enforcement and implementation should be developed and issued to all employers and managers, including those in the hospitality industry. 
Regulation 3: ‘No-smoking premises’ 

Paragraph (1) of regulation 3 gives effect to Schedule 1, which sets out the premises or classes of premises that are to be no-smoking premises. We are continuing to examine whether the given definition of "wholly enclosed" delivers the policy intention, which is to designate as no-smoking premises all those premises listed in Schedule 1 to the regulations, provided that they are either wholly enclosed or, where they are not wholly enclosed, the extent to which they are not wholly enclosed is not significant (Page 4, Reg. 3, 1-3).

Where premises are not wholly enclosed, the extent to which they are not wholly enclosed must be ‘not significant’ in order for them to be classed as no-smoking premises under the draft Regulations. ASH Scotland recommends that the definition of the term ‘not significant’ be clarified in order to assist in delivering the policy intention.  

As already outlined (see page 2), we recommend that the Scottish Executive adopts the example set by the Republic of Ireland, whereby premises that are more than 50% enclosed are covered by legislation.9 In addition, we recommend that the Regulations include the following statement:

‘An employer must take all necessary precautions (by closure of apertures or otherwise) to prevent the migration of smoke into an enclosed public place via doors, windows, sliding or folding windows or doors or other apertures that form any part of an outside border for a smoke-free building.’     

This will ensure that steps are taken to assist in limiting the migration of smoke from outside into an indoor area where smoking is prohibited under the provisions of the Bill.   

Regulation 4: Fixed penalty time limits, amounts and payments 

Regulation 4 provides further detail on fixed penalties. The regulations provide that an enforcement officer can only serve a fixed penalty notice up to 7 days after the event. It sets out the amounts of fixed penalty associated with the various types of offence. The fixed penalties are: £200 for permitting others to smoke in no-smoking premises; £50 for smoking in no-smoking premises; £200 for not conspicuously displaying warning notices in no-smoking premises. Where an offender pays the fixed penalty within 15 days, discounted amounts are charged. The discounted amounts are: £150; £30 and £150 respectively (Page 5, Reg. 4, 1-3).

ASH Scotland has no comments to make regarding the level of fixed penalties and time limits for payments. 
Regulation 5: Application by councils of fixed penalties and account keeping

This regulation requires councils to keep accounts of their income and expenditure in respect of the administration and enforcement of Fixed Penalty Notices. Any deficit will be made good by the council and any surplus used to improve the "amenity" of the council area. Councils will be required to send an annual statement of the accounts they have kept to Ministers along with an explanation (Page 5, Reg. 5, 1-6).
ASH Scotland considers that as a matter of priority, councils must be allocated additional resources in order to recruit and train staff appropriately in advance of implementation. 

In addition, we recommend that any surplus income related to the administration and enforcement of fixed penalties should be allocated to tobacco-related work, including cessation provision, in order to support ongoing monitoring and enforcement of smoke-free legislation.  

Schedule 1: No Smoking Premises

Under Section 4(4) of the Bill, the kind of premises which can be defined as no-smoking are those which are wholly enclosed and:

(a) To which the public or a section of the public has access;

(b) Which are being used wholly or mainly as a place of work by persons who are employees;

(c) Which are being used by and for the purposes of a club or other unincorporated association; or

(d) Which are being used wholly or mainly for the provision of education or of health or care services.

It is therefore intended that the list of premises included in Schedule 1 to the regulations be definitive. Ministers will have the power to add to the list of no-smoking premises by way of amendment of the regulations if it proves to be deficient in any way.
Your views are sought on whether there are any premises which fall into the definition of no-smoking premises at section 4(4) of the Bill [(a)-(d) above], but which have been omitted from the list in Schedule 1:

Comments 
ASH Scotland would like to make the following comments on no smoking premises:

1. Restaurants 

See our comments on page 7 of this submission, related to inclusion of coffee shops and internet cafés under the definition of ‘restaurant’.

2. Bars and public houses
We oppose the amendment recently lodged by Margo MacDonald MSP, which seeks to make it possible, in exceptional circumstances, for a Licensing Board to grant an application for premises to be exempted from smoke-free legislation. 

This amendment would significantly weaken the policy intention of improving public health in Scotland, and would complicate enforcement of the new legislation, as it would not provide a level playing field for all businesses. Workers and members of the public who frequent liquor licensed premises must be offered the same level of protection from SHS as members of the general public that frequent any other enclosed public place.
The large majority of countries that have introduced comprehensive smoke-free legislation have included premises with a liquor license under smoke-free provisions
 (i.e. Republic of Ireland, New Zealand, at least 8 US states including California, New York, Rhode Island and Maine, at least 30 of the Canadian municipalities, and Norway and Sweden.
).    

In Australia however, current legislation in most states and territories exempts hospitality venues such as pubs, bars and nightclubs. In Tasmania, smoking is permitted in licensed venues and bars unless meals are being provided. Exemptions are also in place for specified licensed premises in South Australia, Western Australia, New South Wales, Northern Territory, Queensland, and Victoria.
 

In each state or territory, since the introduction of legislation, campaigns and/or consultations have reiterated the need to adequately protect the health of employees and customers in liquor licensed premises. In each case, the Government Health Department has taken steps to review current legislation on this basis. As a direct consequence of such review, in the Australian Capital Territory, all pubs, clubs and other licensed venues will become smoke-free from December 2006. In South Australia, all pubs, clubs and other licensed venues will become smoke-free from October 2007.  Tasmania, New South Wales, the Northern Territory and Queensland are currently reviewing their smoke-free legislation, with a view to increasing protection for customers and staff in liquor-licensed premises.27
These examples demonstrate that proposed exemptions for liquor-licensed premises are a backward step in protecting the health of staff and customers. The legislation as it stands offers the chance to effect a step change for better health in Scotland, and it will also assist in reducing health inequalities. Any such amendment to the Scottish Bill would allow pub owners to opt-out of smoke-free legislation and would fail to deliver the policy intention of improving public health in Scotland.
3. Shops and shopping centres

ASH Scotland recommends that cigar bars and specialist cigar retailers be listed under (3). We understand that Scotland’s independent cigar merchants have already put forward a bid to have their shops exempted from legislation, stating that they consider it essential for the conduct of their businesses that their consenting staff and customers on the premises should be able to taste products on the premises before buying them. 
The issue of ending smoking in enclosed public places in Scotland is a health issue. The medical and scientific evidence regarding the health hazards associated with exposure to SHS apply both to non-smokers and smokers. SHS is carcinogenic to humans, and there are no known safe limits for SHS exposures
 
. Any possible exemption should be justified in terms of the acceptability of exposing members of the workforce and public to a preventable Class A carcinogen. On this basis, ASH Scotland opposes any exemptions that are proposed on commercial grounds. Potential customers of cigar shops could easily step outside in order to test products before purchasing them, or could purchase them on a sale or return basis, and in doing so, would greatly reduce the known risks associated with exposing individuals to SHS.    
4. Hotels
ASH Scotland recommends that youth hostels (including communal bedrooms) should be listed under (4) in order to ensure adequate protection to young people from the health hazards associated with SHS.

5. Libraries, archives, museums and galleries
Any other enclosed visitor attractions that might not be classed as a museum should also be captured under (5). 

6. Cinemas, concert halls, theatres, bingo halls, casinos, dance halls, discotheques and other premises used for the entertainment of members of the public

We welcome that bingo halls are specifically listed under (6). Whilst there may be those that oppose inclusion of bingo halls within smoke-free legislation, the few published studies in this area to date suggest that workers in bingo halls have among the highest occupational levels of exposure to SHS
. Workers and members of the public who frequent bingo halls must be offered the same level of protection from SHS as members of the general public that engage in social or recreation activities in any other enclosed public place. 

We also recommend that community centres, snooker halls, bowling alleys  and betting shops be listed specifically under (6). 

7. Premises used as a broadcasting studio or film studio or service or in a film intended for public exhibition, or for the recording of a performance with a view to its use in a programme

8. Halls and any other premises used for the assembly of members of the public for social or recreational purposes

We recommend that polling stations be listed under (8) 
9. Conference centres, public halls and exhibition halls

10.  Public toilets

11.  Club premises

We recommend that the kinds of clubs specified are included here, to include all private member’s clubs, working men’s clubs, and student unions.

12.  Offices, factories and other premises or vehicles in which more than one     employee works

In relation to offices and factories in which more than one employee work, we recommend the that the regulations specifically list the following as no smoking areas: warehouses, corridors, lifts, stairwells, toilets, washrooms and other shared internal areas.

ASH Scotland welcomes the provision of smoke-free vehicles in which more than one employee works. We would welcome clarification as to whether this also covers vehicles that are used by more than one employee, but on different occasions (i.e. having only one person in them at any one time)? This is especially important given that the lifetime of the mixture of SHS constituents in the air may be up to several hours, depending on ventilation rate, humidity, and atmospheric conditions
,
. 

ASH Scotland has concerns about vehicles that are excluded from legislation on the basis that one employer only uses them. Vehicles provide small, enclosed environments that can result in extremely high exposure to SHS when smokers are present. For example, research has been conducted to measure levels of particulate matter (PM 3 and below) resulting from an individual smoking a single low-tar cigarette inside a minivan under different ventilation conditions. Inside vehicle concentrations of particulate matter were 13 times greater than that found outdoors with windows open/ventilation off; 115 times greater than that found outdoors with windows closed/ventilation on, and 300 times greater than that found outdoors with windows closed/ventilation off
. The lifetime of the mixture of SHS constituents in the air may be up to several hours, depending on ventilation rate, humidity, and atmospheric conditions
.  

ASH Scotland considers that at the very least, encouragement should be given to all employers to consider the message it sends to others, especially young people, when, for example, employees in the health and education sector are seen out smoking in company vehicles during the working day. 

13.  Educational institutions

14.  Premises providing secure accommodation services

15.  Hospitals, hospices and health centres

We recommend that day centres be included under (15) as ‘no smoking premises’. In the Stage 1 debate on the Bill, the Health Committee recommended that as long as a smoking policy is in place, an exemption on humanitarian ground should be extended to adult day care centres. Their rationale for this was that these centres provide important respite services for the carers of vulnerable adults, and effectively fall into the category of home for the day.
  

ASH Scotland considers that an exemption is not warranted in this case, as adults would not be regarded as ‘dwelling’ in a day centre, as is the rationale for exempting adult care homes.  In the Republic of Ireland, day care centres are considered no-smoking premises under smoke-free legislation, whereas residential homes are exempted. The decision to include day-care centres under legislation was taken after legal advice, and on the basis that a residential home is a long-term home for a person, whereas a service user visits a day care centre for a proportion of a day, and then returns home.

In order to protect service users and day-centre staff from SHS exposure, and to assist in encouraging older smokers to give up smoking, we recommend that adult day centres are listed under (15). We recommend that there should be guidance on effective tobacco policies, including ways in which any change in policy is communicated and supported by appropriate smoking cessation in advance of legislation.  We also recommend exploring the use of Nicotine Replacement Therapy (NRT) to manage withdrawal symptoms in line with the National Cessation Guidelines.     

16.  Crèches, day nurseries, day centres and other premises used for the day care of children or adults
We understand that registered childminders are required to provide smoke-free facilities (any premises and any vehicle(s) used for the purpose of the business) under separate legislation, but we are not aware of any similar requirements for non-registered childminders. All children should be entitled to protection from SHS, regardless of the setting in which they receive care. On this basis, we recommend that public information campaigns are developed for all adults who care for children, in order to raise awareness of the dangers of exposing infants and young children to SHS.  

17.  Premises used for, or in connection with, public worship or religious instruction, or the social or recreational activities of a religious body

18.  Sports centres 

19.  Airport passenger terminals and any other public transportation facilities
20.  Public transportation vehicles
Schedule 2: Exemptions

Section 4(4) of the Bill limits the kinds of premises that can be prescribed as being no-smoking premises by making it a condition that they must be wholly enclosed and also fall within one of 4 stipulated categories.

Schedule 2 lists the premises or parts of premises or classes of premises or parts of premises which will be exempted from the no-smoking regime:
General Comments on Exemptions

ASH Scotland has a number of general recommendations regarding proposed exemptions to the Bill: 

1. We recommend that where an exemption is granted, the agreed upon definition of the premises and any associated conditions ensure that in practice, and from the outset, such premises emphasise smoke-free, with designated smoking areas, rather than emphasising smoking, with provision of designated smoke-free areas.   

2. We recommend that a general statement be included in the Regulations, similar to that used in the Republic of Ireland legislation9 to the effect that:

‘An exemption does not constitute a right to smoke and employers are still bound by a duty of care to take every possible step to protect their employees’.

3. We recommend that all precautions are taken to limit the migration of smoke from a smoking room to the rest of the non-smoking environment, in line with best practice. 

4. Exempt premises should be strongly encouraged to develop, implement and review a best-practice based smoking policy in order to protect staff and non-smokers from the health hazards associated with SHS. 

5. We recommend that the regulations state that an employee has the right to request that they are not exposed to SHS in their working environment, and they should be accorded this right as part of an employer’s duty of care.   

6. We recommend that there should be an agreed review process for exempt establishments, with a view increasing smoke-free provision in the future.   

7. We recommend that all assistance be given to employers where exemptions are granted, in order to assist them prepare staff and service users for change prior to smoke-free legislation being introduced. We recommend that specific guidance be tailored for different audiences regarding (a) the health hazards associated with SHS exposure (b) issues related to smoking cessation, and (c) details of services that are able to assist staff and service users with cessation advice and treatment where applicable. We also recommend that employers receive guidance on effective development and communication of smoke-free policies in advance of legislation implementation, and that attention is drawn to existing national guidelines. ASH Scotland has comprehensive in-house expertise related to smoking cessation provision in a variety of settings, including in mental health settings and with older adults, and we have developed related resources on this basis.   
Comments on Specific Exemptions

1. Residential premises

2. Adult care homes

‘Ministers recognise that there are a number of issues which make it desirable to exempt adult care homes from the scope of the legislation, not least that these are effectively the homes of their residents. However, Ministers also recognise that safety and other considerations mean that in many such establishments smoking is not permitted in residents’ own rooms, the places which most closely equate to their private place of residence. For this reason, particular consideration must be given to the impact of second-hand smoke on non-smoking residents and on staff. In order to address this, we will investigate the best way of ensuring that care homes implement smoking policies which provide smoke-free social areas for non-smoking staff and residents; and the targeting of cessation services and funds on those groups where it would have the greatest benefit.’ (Annex B)

Your views are invited on:

· The general merits of this approach

· The development of smoking policies for residential care homes

· The targeting of cessation services at this group 
Comments
ASH Scotland considers that ideally all types of premises regarded as an indoor public place would be captured by smoke-free legislation, in order to protect people from the health risks of second-hand smoke. However, we recognise that there are particular issues that need to be acknowledged in order to accommodate people who would be regarded as ‘dwelling’ in premises, such as adult care homes. If adult care homes are exempted from legislation on this basis, we recommend that guidance be issued regarding effective development and implementation of tobacco policies in this setting. 

To re-iterate (as noted on pages 12-13), ASH Scotland does not consider that an exemption is warranted in the case of day-care centres, as adults would not be regarded as ‘dwelling’ in these premises. 
ASH Scotland welcomes the opportunity to comment on the development of smoking policies and targeted cessation services and would be happy to assist with this process in any way, given the experience and expertise we have in this area of work. Some key points that the Scottish Executive might like to consider are given below.

The development of smoking policies for residential care homes, and the targetting of cessation services for service users
ASH Scotland’s national Tobacco and Inequalities project is working to challenge practice and policy relating to smoking cessation and older adults.
 To investigate the key issues and identify priorites for action we have undertaken a mapping exercise
 and literature review on tobacco and cessation issues relating to older adults,
 and have conducted primary research with both older adults and service providers.
 

ASH Scotland have also recently awarded funding, through the Tobacco and Inequalities fund, to six pilot cessation projects to work with older adults. A further initiative, investigating older adults’ and health professionals’ attitudes towards smoking cessation, was supported previously as part of the PATH (Partnership Action on Tobacco and Health) Support Fund.
 In addition, ASH Scotland’s Buddy Project
 has worked closely alongside existing stop smoking services, and local community and voluntary groups, in order to develop best practice in the the use of peer support to help people stop smoking.  
Together this work will inform the development of appropriate cessation services for older adults, and education and training initatives to help health professionals (and others) to provide older adults with information and support to encourage them to stop smoking. 

With the ageing of the Scottish population, older smokers are becoming an increasingly significant group. Recent survey data shows that 19% of men and 25% of women aged over-65 smoked tobacco.
 These figures include some older adults (notably men) who smoke pipes or cigars, which have been shown to carry risk of smoking related ill-health.
 

The health of older adults is most imminently at risk from smoking. Tobacco is not only responsible for an important percentage of premature deaths, but also an increased risk of illness, disability and reduced quality of life.
 Smoking impairs the effectiveness of many medications commonly prescribed for illnesses prevalent in older adults
 and increases the time needed to recover from major surgery.

Stopping smoking can provide increased quality and quantity of life in older adults - by adding both years to life and life to years. Smoking cessation interventions are cost effective at any age in improving health and reducing the risk of mortality from smoking related diseases.
 An estimated 70% of smokers want to quit
, yet cessation in older adults is often neglected. Indeed, the 1999 Scottish Public Health White Paper set targets for smoking reduction in adult smokers aged 16-64, but did not mention smoking in older adults
.
Smoking cessation in older adults can be challenging. Many older smokers have used tobacco for years and are strongly addicted to nicotine and habituated to the act of smoking. They may have been to smoke at a time when it was more socially acceptable and less was known about the health risks. Research has highlighted some of the challenges inherent in providing effective smoking cesssation services for older adults:39 41
· Older smokers tend to underestimate the risks of smoking and overestimate the benefits. Focussing on positive associations may often prevent them from attempting to stop smoking.  

· Older smokers are less likely to accept that smoking harms their health or that of others around them than non-smokers or younger smokers.

· Many older smokers believe that the damage has already been done and that little can be done to reverse the adverse effects of disease or symptoms relating to smoking. 
· Smoking is often perceived by older people as a difficult habit to break, and this coupled with an awareness that tobacco is addictive may be barriers to a cessation attempt.
· Health professionals are less likely to target and refer older smokers to smoking cessation services than younger smokers. In some cases, they may be reluctant to broach the the subject of stopping smoking, for similar reasons to those discussed above.44 
 

Despite these challenges, it is important that tobacco use is addressed among older adults. 

Health professionals should be encouraged to offer advice and raise awareness of smoking cessation services across different age ranges. GPs have an important role to play in cessation work with older adults, as do hospital consultants. Nurses also have the potential to make a contribution in primary care, acute hospital care, and within residential care settings. It is essential that practitioners have the necessary skills to work effectively with older adults, and resources should be made available for guidelines and training materials be developed specifically for those working with this population.
Older adults should be encouraged to access specialist smoking cessation services as these have been shown to be successful in helping people to quit.
 Indeed, a recent evaluation of smoking cessation services in England found that older users were more likely to be successful in their attempts to quit.

In addition to generic smoking cessation services, age sensitive strategies, promotional messages, programme content and modes of delivery are important if older adults are to be targeted effectively. Strategies should be tailored to the unique health beliefs and cultural history of older smokers, and older adults should be involved in the development of such strategies wherever possible. 

As aforementioned, the ASH Scotland supported pilot projects and needs assessment work will help to inform good practice in this area. We would welcome the opportunity to be involved with further development of smoking policies for residential care homes and the targetting of cessation services for older adults.

3. Adult hospices
4. Psychiatric hospitals and psychiatric units

‘The position of patients in psychiatric hospitals and units, whether they are there voluntarily or on the basis of a compulsory order, is different to general members of the public. They do not have a private room and may have limited access to the outdoors. For those reasons, among others, we would for now intend to exempt these locations. We will explore with those involved in the care and treatment of people with mental illness as well as advocacy groups and patients themselves whether arrangements might be developed to allow the legislation to extend to some or all psychiatric hospitals and units in due course.

Ministers recognise that the physical health profile of those with mental illness in Scotland is poor and smoking rates are traditionally high. Ministers are committed to reducing the health inequalities experienced by this group of patients and plan to implement a programme of targeted cessation across the sector in support of this aim.’ (Annex B)

Your views are invited on:

· The general merits of this approach

· The development of smoking policies for psychiatric hospitals and psychiatric units
· The targeting of cessation services at this group 
Comments

Psychiatric hospitals and psychiatric units
ASH Scotland considers that ideally all types of premises regarded as an indoor public place would be captured by smoke-free legislation. However, we recognise that there are particular issues that require acknowledgment in order to accommodate patients in psychiatric hospitals and units. If psychiatric hospitals and psychiatric units are exempted from legislation, we recommend that guidance be issued regarding effective development and implementation of tobacco policies in this setting. 

To re-iterate (as noted on pages 12-13), ASH Scotland does not consider that an exemption is warranted in the case of day-care centres, as adults would not be regarded as ‘dwelling’ in these premises.
ASH Scotland welcomes the Scottish Executive’s suggestion to explore, in due course, with service users and those involved in the care and treatment of people with mental illness, possible arrangements to allow the legislation to extend to some or all psychiatric hospitals and units. 

ASH Scotland welcomes the opportunity to comment on the development of smoking policies and targeted cessation services and would be happy to assist with this process in any way, given the experience and expertise we have in this area of work. Some key points that the Scottish Executive might like to consider are given below.
The development of smoking policies for psychiatric hospitals and psychiatric units, and the targetting of cessation services for service users
ASH Scotland’s national Tobacco and Inequalities project is working to challenge practice and policy relating to smoking cessation and mental health
. To investigate the key issues and identify priorites for action we have undertaken a mapping exercise38 and literature review on tobacco and cessation issues relating to mental health
 and have conducted primary research with both mental health service users and service providers.
 

ASH Scotland have also recently awarded funding, through the Tobacco and Inequalities fund, to five pilot cessation projects to work in the field of mental health. Two further initiatives are being supported as part of the PATH (Partnership Action on Tobacco and Health) Support Fund
 - a pilot smoking cessation project in Carstairs State Hospital and an intiative combining exercise and cessation for people with mental health difficulties. In addition, ASH Scotland’s Buddy Project
 has worked closely alongside existing stop smoking services, and local community and voluntary groups, in order to develop best practice in the the use of peer support to help people stop smoking.  

Together this work will inform the development of appropriate cessation services for people with mental health difficulties, and education and training initatives to help health professionals (and others) to provide mental health service users with information and support to encourage them to stop smoking. 
Smoking prevalence is extremely high among people with mental health problems compared to the general population. This is true both for residents in psychiatric hospitals and for those living in the community. For example, a recent survey on residents in British psychiatric institutions estimated that 74% of people with schizophrenic disorders, 74% with neurotic disorders and 70% with affective psychosis (e.g. mania and bipolar disorder) were current smokers.
 Additionally, people with severe mental illness tend to smoke more cigarettes per day compared to the general population
. 

People with mental health diagnoses have poorer physical health than the general population, including high rates of respiratory disorders and heart disease, and have a higher risk of premature death
.

There are many possible explanations for such high smoking rates, including deprivation and social exclusion56, and smoking as a coping mechanism or to alleviate the symptoms of mental illness or side effects of medications.56 The environment and culture of mental health services may also have a role to play - those living in psychiatric institutions have higher rates of smoking than those with similar illnesses living at home.
 Boredom, lack of recreational acticvity, smoking as a social activity, the use of cigarettes as incentives, staff smoking, and lack of smoking policies, may also be contributing factors.
 

It is estimated that approximately half of smokers with mental health problems in Britain want to quit smoking.63 However, rates of smoking cessation among adults with mental health problems remain low. Research has identified a number of challenges inherent in provision of smoking cessation services for people with mental health problems: 

· People experiencing mental illness often feel excluded from mainstream stop smoking programmes or feel that existing health promotion campaigns are ‘not for them’.
 It has been suggested that specific concerns - such as side effects of medication, weight gain, or coping with anxiety/stress - are not always taken into account by mainstream services.

· Mental health staff and carers often do not offer smoking cessation advice to service users.64 This may be because of low expectations of clients’ desire or ability to quit, or because tobacco use is seen as a low priority. Staff may lack the skills, knowledge or training to discuss tobacco use. 

· Many psychiatric nurses and other caregivers are smokers themselves, representing a barrier to the implementation of cessation and tobacco control initiatives.

· There is concern that stopping smoking could have an impact on mental illness: such as disrupting treatment, affecting medications or leading to relapse. Staff working in residential settings often-express concern that introducing initiatives to combat smoking could lead to behavioural problems
. 

Despite the above concerns, research suggests that mental health problems do not undermine the ability to stop smoking.63 Studies indicate that stopping smoking does not appear to exacerbate psychotic symptoms
 and that experience of depression does not affect quit rates.
 Furthermore, experience from the USA has found that smoking policies can be successfully implemented in psychiatric hospitals without disrupting treatment.67
ASH Scotland’s Tobacco and Inequalities (T&I) work has identified a number of recommendations and examples of good practice in relation to tobacco work with mental health service users:57
· All health and social care services should be involved in responding to the unmet physical health needs of mental health service users. Initiatives to tackle tobacco use are an integral part of any such strategy. 

· Tobacco education and smoking cessation training should be provided for all health and related professionals, especially psychiatric nurses and other caregivers. 

· People with metnal health problems should be provided with information about tobacco and cessation, and offered services that relevant to their needs. Work is needed to raise awareness of tobacco issues among mental health service users who may not yet be motivated to quit.Service users should be involved in the development, pre-testing and piloting of services and resources. 

· Policies should be implemented to restrict the times and places which service users, staff and visitors are allowed to smoke. These help to make non-smoking the norm, potentially encourage smokers to quit and reduce the harmfulness of passive smoking for both service users and staff. Smoke free policies have been successfully implemented in the USA64. 
· People who are severely addicted to tobacco may need longer term and more intensive support, and higher doses of NRT. The interaction of nicotine with antipsychotic and antidepressant medications also needs special consideration.
As aforementioned, the ASH Scotland supported pilot projects and needs assessment work will help to inform good practice in this area. Given the work we have already conducted in this area, we are keen to be involved with further development of smoking policies for psychiatric hospitals and psychiatric units, and the targetting of cessation services for service users. 
5. Oil rigs

6. Private vehicles 

7. Designated hotel bedrooms

Please see our comments outlined on pages 4-5 of this submission. 

8.  Designated police rooms

Please see our comments outlined on page 5 of this submission.
 
To conclude, ASH Scotland commends the Ministers for their leadership, and the Scottish Executive for taking forward this most historic piece of legislation, which will make an extremely significant contribution to improving public health in Scotland and which will make a significant difference to the existing health gap between Scotland’s poorer and better off communities.
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