Smoke-free Premises etc (Wales) Regulations 2007

Consultation on proposed regulations to be made under powers in the Health Bill

Response from ASH Scotland 

ASH Scotland is the leading voluntary organisation for tobacco control in Scotland. ASH Scotland led a 10-year long campaign to end smoking in enclosed public places in Scotland. This campaign successfully concluded with the introduction of smoke-free legislation within the Smoking, Health and Social Care (Scotland) Act 2005.  
ASH Scotland welcomes the opportunity to respond to the Consultation on the proposed regulations for Smoke-free premises etc (Wales).  We congratulate the Welsh Assembly Government for its leadership in committing to introduce legislation to reduce the risks to health from exposure to second hand smoke (SHS).  There is a wealth of robust international medical and scientific evidence which documents the health risks associated with SHS
. The U.S. Surgeon General recently issued a comprehensive scientific report which concluded that there is no risk-free level of exposure to SHS
.  It has been labelled carcinogenic to humans by the World Health Organisation’s International Agency for Research on Cancer (IARC)
 and it has also been labelled a class ‘A’ human carcinogen by the US Environmental Protection Agency
, along with asbestos, arsenic, benzene and radon gas. Before smoke-free legislation, it was estimated that up to 1,000 people were killed every year in the UK from exposure to SHS,
 with some studies suggesting that the figure is even higher than this.
 
  SHS is a controllable and preventable form of indoor air pollution that no infant, child or adult should be exposed to
. 

A growing number of countries across the world have successfully introduced comprehensive smoke-free legislation, including Norway (2004), the Republic of Ireland (2004), New Zealand (2004), Bhutan (2005), Uruguay (2006) and Scotland (2006)
. Plans are in place to end smoking in every enclosed public place and workplace across Northern Ireland by April 2007
 and The Department of Health has recently launched a public consultation setting out proposals for smoke-free public places, workplaces and vehicles in England.  
Comprehensive smoke-free legislation is the only way in which to protect the people of Wales from the health hazards associated with SHS exposure. 

Specialist Tobacconists
The medical and scientific evidence regarding the health hazards associated with exposure to SHS apply both to non-smokers and smokers.   
In Scotland, we argued that exemptions should only be granted for humanitarian reasons and not for commercial purposes and we applaud the Welsh Assembly Government for including the shop premises of specialist tobacconists within the smoke-free legislation.  
Future Reviews of Smoke-free legislation
The Department of Health consultation on proposed regulations for smoke-free premises and vehicles in England, commits to reviewing the legislation and to carrying out a comprehensive evaluation of the legislation within three years of its implementation.  
The Scottish Executive, NHS Health Scotland and the Information Services Division (ISD) Scotland have developed a comprehensive evaluation strategy to assess the expected short-term, intermediate and long term consequences of Scotland’s smoking ban. Findings will be published from summer 2007
.  In particular, research will assess the impact of the smoke-free legislation in 8 key outcome areas:

1. Knowledge and attitudes

2. ETS exposure

3. Compliance

4. Cultural Change

5. Smoking Prevalence

6. Tobacco-related morbidity and mortality

7. Economic impacts
8. Health Inequalities

Committing to review and evaluate the smoke-free legislation would be extremely valuable for Wales, to assist in refining and improving on the effectiveness of the legislation once implemented.  It will also contribute significantly to an enhanced international understanding of the impacts of smoke-free legislation.
1.  Form of penalty notices (Section 2.2-2.8, pp. 6-7)
The Smoke-free (Penalties and discounted amounts) Regulations, which will apply to both England and Wales, proposes:  
· An offence relating to no-smoking sign offences:  £200

· Discounted amount for an offence relating to no-smoking sign offences: £150

· An offence relating to smoking in a smoke-free place:  £50

· Discounted amount for an offence relating to smoking in a smoke-free place:  £30

ASH Scotland supports the proposed fixed penalty notices.  
It should be noted that within the Smoking, Health and Social Care (Scotland) Act 20059 there is a clause which states that licensees who continually breach the legislation and fail to pay penalties, may have their licence revoked. This clause provides a powerful additional incentive for licensed businesses to comply with the Act and on this basis, the Welsh Assembly Government may wish to consider including a similar clause within the proposed smoke-free regulations for Wales.   
Smoke-free legislation also provides opportunities and impetus for those considering quitting smoking to come forward.  Smoke-free environments support smokers who are trying to give up and employees in smoke-free workplaces have higher rates of smoking cessation than employees where smoking is permitted
.  Smoke-free workplaces in the UK are likely to reduce cigarette consumption by individuals who smoke
.  A recent British Medical Journal study used data from other countries to show that, if all UK workplaces were smoke-free, we could expect smoking rates to fall by 4%, and overall tobacco consumption by 7.6%
.  

As announced in March 2005, by 2008 the Scottish Executive will have more than doubled the money available to health boards for smoking cessation work, in order to assist specialist smoking cessation services to meet the additional demand anticipated as a result of Scotland’s smoke-free legislation.  
Consideration should be given to the potential impacts on smoking cessation services of an increased demand for services in the run up to and post implementation of the proposed smoke-free legislation in Wales, including the allocation of resources to recruit and train staff appropriately.  In Scotland, we ran media campaigns, advertising, promoted a helpline and addressed the accessibility of services prior to the implementation of the Smoking, Health and Social Care (Scotland) Act 2005.  
2.  ‘Enclosed’ and ‘substantially enclosed’ premises (Section 3.1-3.4, p.8). 
The Welsh Assembly Government proposes:  to follow the model of defining ‘enclosed’ and ‘substantially enclosed’ premises as set out in Scotland’s smoke-free regulations9 and in the draft regulations for England.  
ASH Scotland congratulates the Welsh Assembly Government for following the Scottish model.  With the legislation including both ‘enclosed’ and ‘substantially enclosed’ places, a greater proportion of public places would be required to be smoke-free. It is essential that the definitions are as comprehensive as possible in capturing premises and areas that are frequently used by members of the general public. Capturing both ‘enclosed’ and ‘substantially enclosed’ public places within the proposed legislation will ensure that both members of the public and the workforce are adequately protected from the harmful health effects of SHS. 

3.    Exemptions (Section 3.5-3.33, pp. 8-16)
The Welsh Assembly Government proposes: 

· Private Accommodation

· Accommodation for Guests and Club Members

·  Other residential accommodation

·  Prisons
· Performers
·  Research and Testing facilities

·  Private vehicles

·  Public transport

·   Work vehicles

·   Water-borne craft

·   Aircraft and Enclosed vehicles.  

Exemptions should be minimal in order to assist with overall compliance and enforcement, and to reinforce the message that SHS kills. Exemptions should be justified in terms of the acceptability of exposing members of the workforce to a preventable Class A carcinogen3 4. 
Where an exemption is granted, any agreed upon definition should ensure that in practice and from the outset premises tend towards smoke-free, with designated smoking areas where smoking is permitted to protect the health of employers and customers. 
a. Private Accommodation (Section 3.6-3.10, pp. 8-9)
The Welsh Assembly Government proposes:  that any part of a private dwelling which is open to the public or used as workplaces (including communal lifts, indoor stairwells/communal corridors in blocks of flats, shared kitchens or laundries and entrances to apartment blocks) should also be regarded as smoke-free premises.  
This would provide additional protection from SHS for individuals who live in shared premises.  However, we believe further clarity would be helpful on how this proposal would be both monitored and enforced. In addition, the Welsh Assembly Government may wish to consider developing and issuing guidance to residents of these types of private accommodation, if this proposed exemption is adopted.  
b. Accommodation for guests and club members (Section 3.11-3.13, p10)
The Welsh Assembly Government proposes: that ‘a designated bedroom in a hotel, guest house, hostel or member’s club will not have to be smoke-free if the person in charge of the premises designates that the room is not smoke-free’.  

It has been reported that comprehensive legislation is the most effective way to reduce the health risks caused by tobacco and exposure to SHS
. The international evidence is clear that comprehensive legislation works most effectively in other countries. Further reports suggest that in order to effectively reduce the health risks caused by tobacco and exposure to SHS, legislation must be standardised across areas and establishments
 
.  We recommend that a maximum proportion of rooms in any one premise may be designated as smoking rooms.  On the basis of US legislation and guidelines,
 we recommend that no more than 20% of hotel bedrooms in any one premise may be designated smoking rooms. This would ensure consistency for all accommodation for guests and club members, regardless of their size.  
Exemptions should only be granted on humanitarian grounds, and not for commercial purposes.  It is much easier for the public to understand a ‘one rule applies to all’ smoke-free provision. 
c. Other residential accommodation (Section 3.14, pp. 10-11)
The Welsh Assembly Government proposes: 

a. Care homes as defined in the Care Standards Act 2000:

b. Hospices which, as their whole or main purpose, provide palliative care for person resident there who are suffering from progressive disease in it’s final stages:

c. Mental health units that provide long-term residential accommodation.
ASH Scotland believes that ideally all types of premises regarded as an indoor public place would be captured by smoke-free legislation and the overall direction of legislation and regulations should be towards comprehensive smoke-free provision.  However, we recognise that there are particular humanitarian issues that need to be acknowledged in order to accommodate people who would be regarded as ‘dwelling’ in premises, such as adult care homes and psychiatric hospitals. 
Comprehensive guidance should be issued regarding effective development and implementation of tobacco policies in public service and care settings in Wales. ASH Scotland worked in conjunction with the Scottish Executive, NHS Health Scotland, COSLA and the Care Commission to develop ‘Smoke-free Scotland: Guidance on Smoking policies for the NHS, Local Authorities and Care Service Providers’
.  The guidance is aimed at those in the NHS, local authorities and other care service providers in Scotland concerned with the development and implementation of smoking policies for staff, visitors and those who use their services.

In any guidance outlining exemptions to the proposed law, it should be made clear that there is no legal obligation on the proprietors of those premises to which an exemption applies to provide smoking facilities. In other words, the proprietor is entitled to make their premises smoke-free if they choose to do so.  Any agreed upon definition of the premises and associated conditions should also ensure that in practice the exemption benefits residents rather than staff and visitors.  
A timeline should be agreed in advance for reviewing exemptions and regulations post-implementation. With regard to those exemptions in mental health settings in Scotland, it is worth noting that the Scottish Executive is committed to reducing the health inequalities experienced by this group of patients, and is working with ASH Scotland and other stakeholders to implement a programme of targeted cessation, and develop a National Mental Health Framework, which will support a move towards more smoke-free Mental Health settings.
d. Prisons (Section 3.16, p.11)
The Welsh Assembly Government proposes:  for The HM Prison Service Steering Group on the Restriction of Smoking in Prisons, to consider how Prisons should comply with the new legislation in both Wales and England.  
The Scottish smoke-free legislation does not apply in prisons or young offenders’ institutions as they are governed by the Prisons Scotland Act 1989. However, prison rules were changed on March 26th 2006 (the date of implementation of Scotland’s smoking ban) to acknowledge changes to smoking provisions in other enclosed and substantially enclosed public places. From this date, prisoners may only smoke in certain areas of the prison, and a disciplinary offence of smoking in an area where it is not permitted has been created. This offence is dealt with under the existing internal prisons discipline system. Smoking indoors is limited to prisoners’ cells. Where prisoners are required to share a cell, they may only smoke in it if the Governor designates it as a smoking area.  The Scottish Prison Service is currently undertaking a new programme of cessation support to help those prisoners who smoke and wish to quit.   
Prison officers, other prison staff, and inmates have as much right to protection from SHS as individuals in any other setting.  Based on the experience in Scotland, we suggest that the Welsh Assembly Government works in partnership with the Welsh Prison Service to develop a comprehensive strategy for increasing smoke-free provision in prisons in Wales.  

e.   Performers Section 3.17-3.19, p. 12)
The Welsh Assembly Government proposes:  to consider the exemption of Performers from the legislation and welcomes comments on regulations for Wales.  
Smoke-free legislation should be implemented on health grounds, and should apply to premises rather than individuals.  If a building is defined as ‘smoke-free’ under the proposed legislation, then it should be legally required to be smoke-free at all times. Legislation that applies to premises rather than individuals is easier to understand, and easier to enforce once implemented. Allowing performers to smoke if the ‘artistic integrity’ of the performance makes it appropriate for them to do so will undermine what could otherwise be an effective piece of legislation. Realistic alternatives such as fake cigarettes are widely available, and could easily be used to portray smoking on stage. 

Performers also have an exemplar role to young people.  To support the prevention of smoking up-take and cessation attempts for young people, smoke-free legislation should apply to performers.  Research has shown that the media plays a large role in influencing youth culture, and the portrayal of smoking in the media should be of concern.  Young people perceive smoking in the media to be normal and acceptable and positive images of smoking in the media have the potential to down-play the serious health consequences of smoking by portraying it in a way that young people interpret as a normal part of everyday life
 
 
.  On this basis, it is vital that performers are NOT exempt from the smoke-free legislation. 

Comprehensive smoke-free legislation protects individuals from harmful exposure to a known class A carcinogen.  Permitting performers to smoke in theatres or TV studios implies that artistic integrity is more important than the health of staff, performers, and the audience.  

Based on experience from Scotland, ASH Scotland suggests that the Welsh Assembly Government considers that performers are not exempt under the smoke-free premises etc bill.  We recommend that the Welsh Assembly Government classes all substantially enclosed performance venues as smoke-free premises.  
f. Research and treatment facilities (Section 3,20-3.21, pp.12-13)
The Welsh Assembly Government proposes:  A designated room in a research or testing facility is not smoke-free while it is being used for any research of tests that relate to:  

· Emissions from tobacco and other products used for smoking;

· Development of products for smoking with lower fire hazard or the fire safety testing of materials involving products for smoking;

· Development of smoking or pharmaceutical products that could result in the manufacture of less dangerous products for smoking or

· Smoking cessation programmes. 

ASH Scotland accepts the need for a degree of exemption for research and testing facilities.  
Exemptions should be tightly framed to allow only minimal exemptions.  The regulations should specify that the intention is not to allow areas to be designated exempt in order to permit staff or visitors to smoke 

g. Notes on exemptions (Section 3.22-3.23, pp. 13-14)

The Welsh Assembly Government proposes:  ‘notes on specified conditions for premises’ developed to best protect persons within premises that have designated smoking rooms from exposure to SHS. 
· Designated rooms are to be clearly marked as rooms in which smoking is permitted.

· Rooms designated for smoking must not have any door that opens onto smoke-free parts of premises which is not mechanically closed immediately after use.

· Those premises where designated rooms for smoking are permitted are intended only for residents.  
In line with the Scottish legislation, ASH Scotland would also suggest that:

· The general presumption should be for smoke-free premises with limited exemptions.
· All smoking rooms on the same floor should be contiguous. 

· All possible steps must be taken to ensure that smoke does not infiltrate into areas where smoking is prohibited under the provisions of this legislation.
4.  Signage requirements for smoke-free premises and vehicles (3.34-3.42, pp. 16-18)

The Welsh Assembly Government proposes: 

a. A sign must be flat, rectangular design with minimum dimensions of A5 in size (230mm by 160mm)

b. Display the international ‘no smoking’ symbol, consisting of graphic representation of a burning cigarette enclosed in a red circle with a red bar across it, at least 85mm in diameter

Carry the following bilingual statement, in characters that can be easily read:
“Mae ysmygu yn y fangre hon yn erbyn y gyfraith.  It is against the law to smoke in these premises”

In line with the Scottish legislation, ASH Scotland would also suggest that: 

1. The regulations should specify the person to whom complaints should be addressed. 
2. The regulations should specify that signage must be displayed so that it is protected from tampering, damage, removal or concealment.  
3. The regulations should clearly state who is responsible and guilty of an offence if the signage is not adhered to. 

4. The compliance line telephone number should be clearly displayed in all smoke-free premises.   
5. National guidance should be developed and issued to all businesses and organisations. In Scotland, brief guidance was also issued to bar and waiting staff, and for the NHS, local authorities and the voluntary care sector24 
.  Based on the experience from Scotland, ASH Scotland suggests that the Welsh Assembly Government consider issuing appropriate sector specific implementation guidance documents.  

5.  Compliance and Enforcement (Section 3.44-3.48, pp. 18-19)

The Welsh Assembly Government proposes:  the approach to enforcement will be non-confrontational, focused on raising awareness and understanding to ensure compliance, and enforcement officers will work closely with local businesses to build compliance through education, advice and support.  

ASH Scotland supports the proposed enforcement procedures outlined by the Welsh Assembly Government, which are very similar to those adopted in Scotland.  
Comprehensive education and health promotion activities will be essential to ensure that the public understand the serious health risks which exposure to SHS poses, and that the Welsh Assembly Government will have to apply compliance and enforcement procedures to reinforce this.  A key element to successful compliance is raising the awareness of the public.  National compliance data suggests that this arrangement is working well. During the first 3 months of Scotland going smoke-free, 99.4% of all premises complied by not allowing smoking on the premises, and 73.7% of all premises complied with the requirement of displaying no-smoking signs
.  In the 6 months since legislation has been introduced, only four venues in Scotland have been reportedly fined for contravening the law 
.
Draft Regulatory Appraisal (Annexe B)
The Welsh Assembly Government proposes:  that smoke-free legislation (Option 3) is the best option in order to deliver significant improvements in public health.  

ASH Scotland commends the Welsh Assembly Government’s conclusion that comprehensive smoke-free legislation is the best option for Wales.  We believe that the implementation of smoke-free legislation in Wales could result in a significant improvement in public health as has been shown in several countries. Ireland has seen the air quality in pubs improve dramatically and the levels of carbon monoxide decrease by 45% in non-smoking bar workers.  Norway has also found that health problems have dropped significantly among employees after implementation of the ban and bar visitors have reported an increase in air quality11 
 
 
 
 
.  Smoke-free legislation should contribute to an effective reduction in smoking rates in the overall population and amongst Wales’s most disadvantaged communities. The legislation should also assist in increasing awareness of the health risks associated with active and passive smoking, and assist in de-normalising smoking as a cultural ‘norm’ in Wales.  
A voluntary approach (Option 1) could never achieve these outcomes. Even where designated smoking areas are provided, they continue to expose people in the vicinity to SHS. Voluntary measures are not based on evidence on how to protect health, either for staff, or for the general public. Voluntary agreements have proved ineffective in other areas of tobacco control policy, and are not relied upon to control any other carcinogen in the workplace. The results of a recent audit of the impact of the Voluntary Charter in Scotland show how flawed the scheme is. Nearly three years after its introduction, more than 7 in 10 pubs still permitted smoking throughout, as did nearly 4 in every 10 leisure industry sites. Only 1 in 7 of all leisure industry sites –including superstores, sports grounds, sports centres, as well as pubs and restaurants – complied with all key aspects of the Charter
.  Ventilation does not eliminate the carcinogens present in SHS
, and cannot therefore be considered an adequate solution to the health risks associated with SHS
. 
Exemptions for the licensed hospitality sector (Option 2) would not adequately protect the general public, or bar staff from the health hazards associated with SHS. Hospitality workers and other members of the public would not be adequately protected from the harmful health effects of SHS7.  Scientific evidence has demonstrated that there is no ventilation system that fully removes harmful gases that are present in SHS34.  Any efforts to provide partial protection from SHS remain flawed, as there is no safe level of exposure to SHS
. 
Comprehensive smoke-free legislation is the only way in which to provide adequate protection to public health from SHS.
6.  Additional Comments
a. Equity and fairness 
Smoke-free legislation is not an infringement of human rights and we have seen the introduction of similar laws to protect the public’s health for example, drink driving and wearing seat belts
 
.  Smoke-free legislation is based on when and where adults smoke, not whether an adult may smoke.  Attempting to justify opposition to smoke-free laws on grounds other than health is a well-documented tobacco industry strategy
.  Human rights arguments must be weighed against the wealth of international medical and scientific evidence on the health impacts associated with exposure to SHS.  The tobacco industry's own internal strategy documents show a determined attempt to undermine attempts to regulate tobacco use and second-hand smoke, with phrases such as 'Bring the debate past health and into the social arena'; 'Position the antis as extremists'; and 'Actively promote science which contradicts recurring anti-smoking themes and messages'
  
.
b. Costs to small business 
No objective, peer reviewed, published study has ever found a significant negative economic impact associated with smoke-free legislation
.  Studies which have concluded a negative effect for small businesses, have predominantly based their findings on outcomes predicted before the introduction of policies, or on subjective estimates of change, rather than actual objective, verified or audited data.  These studies have been funded predominantly by the tobacco industry or organisations allied with the tobacco industry 45.  There have been a number of anecdotal reports in the Scottish media by representatives of the licensed trade suggesting little change or positive effects on business as a result of implementing smoke-free legislation
.  An opinion survey released by the Scottish Licensed Trade Association
 
 generated publicity for claims that sectors of the licensed trade had been adversely affected by the legislation. This survey was based on a response rate of 21.4%, i.e. only 365 licensees out of approximately 1,700 SLTA members. Scotland has more than 5,000 licensed premises. In addition, the survey failed to take into account the wider economic factors affecting declining pub sales. There is currently no hard data available on the economic impacts of smoke free legislation on the licensed trade in Scotland.
A survey conducted in August 2006 by Cancer Research UK
 of 545 Scottish bar staff found that 92% said their workplaces were healthier post legislation and 78% believed the legislation will benefit their health in the long term.
ASH Scotland believes, on the basis of peer reviewed published evidence from other countries that the benefits of smoke-free legislation to small businesses far outweigh any costs.

c. Noise and Litter

Scotland has seen very few reported negative short-term consequences resulting from the introduction of Scotland’s smoke-free legislation. 
On the whole, the reported short-term outcomes of Scotland’s smoking ban have been extremely positive, and include perceived health benefits among bar staff, high levels of reported compliance, and good levels of support for the legislation among smokers and non-smokers alike. However, there have been media reports which suggest there has been a marked increase in the amount of litter left outside some pubs and restaurants since Scotland’s smoke-free law was implemented 
 
 
 
.  With advance preparation and public communication, it should be possible to forestall and minimise such adverse effects.  
The Scottish Executive introduced comprehensive smoke-free legislation, with reference to published, peer reviewed evidence and International experience. Smoke-free legislation is the only way in which  to provide comprehensive protection to public health from second-hand smoke, and we fully support the Welsh Assembly Government’s decision to increase smoke-free public places in Wales.   
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