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Foreword
This is a child protection measure
Shona Robison, Minister for Public Health and Sport,
launched the Tobacco and Primary Medical Services
(Scotland) Act with these words, and must have
repeated them a dozen times in her short speech to the
press. She was and is absolutely right. Our children
have, for far too long, been prey to increasingly
elaborate and enticing displays of tobacco products
when they go to spend their pocket money. Displays
we know from research they can be influenced by and which reinforce the
evocative tobacco brands that draw them into smoking. Displays that we know
from internal tobacco industry documents have, along with the design of
tobacco packs, become increasingly important marketing tools for a declining
industry that has rightly been shorn of its other advertising and promotional
tricks. And remember this is an industry that depends for its future on recruiting
and addicting new consumers – many of whom will be children - and still does
so at the rate of fifteen thousand every year in Scotland alone. Meanwhile,
virtually no adults take up smoking. The Act will also eliminate vending
machines for tobacco - an ever-popular and impossible to police source of
underage supply.
So Scotland again leads its young people and the rest of the UK into the sunlit
uplands of a post-tobacco world. This new measure will build on the resounding
success of smoke-free public places and accelerate the downward trend in
smoking. And in doing so it catches the intellectual mood: the new Act is a classic
piece of 'nudging'. Thaler and Sunstein's now famous book opens with the example
of product positioning in shops having a direct impact on consumption behaviour.
They then show that applying this thinking to the school canteen has the same
effect – carrots placed in pole position will easily outdo chips. The secret is to make
the healthy decision the easy and accessible one. Tobacco product displays do
exactly the reverse, pushing a lethal and addictive product by means of
overweening displays. Removing them simply gives our children a much better
chance of making the decisions that will benefit them and the rest of society –
instead of some rapacious tobacco company.
This is a child protection measure. This is enlightened Government.
Gerard Hastings
Director, Institute for Social Marketing and the Centre for Tobacco Control
Research, University of Stirling
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Executive summary
Counter Measures describes the passage of 2010's Tobacco and
Primary Medical Services (Scotland) Act1 - the most significant
legislative step towards reducing the harm caused by smoking in
Scotland since the Smoking, Health and Social Care (Scotland) Act
20052 which made nearly all enclosed public places in Scotland
smoke-free. The passage of smoke-free laws in Scotland, and their
opposition by the tobacco industry, has been described in two
previous ASH Scotland reports: 2005's The Unwelcome Guest3 and
2007's Smoke-free Success4.
The 2010 Tobacco Act is one component of the Scottish
Government’s smoking prevention action plan, Scotland's Future is
Smoke Free5 and brings forward controls on the visibility and
availability of tobacco products to young people. These measures
include ending the display of tobacco products at the point of sale;
prohibiting the sale of tobacco from vending machines; creating a
register for tobacco retailers; providing additional tools for enforcement
officers; and making underage purchase and proxy purchase an
offence.
The tobacco industry's frequently stated public position is that it
strongly opposes young people smoking. However, it also needs new
customers in order to sustain profitability and replace those that are
lost through quitting, or old age. The tobacco industry is at a particular
disadvantage in this regard, as it is engaged in the business of selling a
product which prematurely kills half of its long-term customers6.
Most of the tobacco industry's new customers are young people. In
the United Kingdom 65% of smokers start under the legal age of sale
of 18 and 38% under the age of 167. The importance of recruitment to
smoking has long been recognised by the tobacco industry, in the
words of an internal R.J. Reynolds Tobacco Company document from
the 1980s:
'[i]f younger adults turn away from smoking, the Industry must decline,
just as a population which does not give birth will eventually dwindle’8.
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The tobacco industry has a long history of opposing regulatory
restrictions on its operations, from undermining the earliest studies on
smoking and lung cancer, to fighting against restrictions on
mainstream tobacco advertising, to resisting for as long as possible the
advance of laws limiting smoking in public places. Accompanying this

resistance to regulatory change is great ingenuity in adapting to it
when it eventually arrives. This ingenuity is exemplified through
increasingly large and elaborate tobacco displays and a proliferation of
brand variants vying for potential customers' attention since the ban on
most forms of tobacco advertising was introduced in 2003.
During the passage of the Tobacco Act through the Scottish
Parliament (from when it was first introduced in February 2009 to its
Royal Assent in March 2010), the four major tobacco companies
operating in Scotland and the United Kingdom (British American
Tobacco, Imperial Tobacco, Japan Tobacco International, Philip Morris
and their various trade bodies) conducted a lobbying and media
campaign to attempt to derail or weaken the proposals in the Act
(chiefly the ban on retail display of tobacco and the prohibition of
tobacco vending machines).
A central component in this strategy was the amplification of retailer
concerns over potential costs and repercussions of removing tobacco
displays. Through organised lobbying and communications activity via
a tobacco industry funded campaign group (the Tobacco Retailers
Alliance), the tobacco industry had success in getting its message
picked up by both the specialist retail and mainstream media.
The tobacco industry has strong conflicts of interest in public health
discussions over the regulation of its products. Because of the
credibility shortfall that the tobacco industry has in this area, industryfriendly arguments are often championed by third parties. Retailers
typically have close contact with tobacco companies as a routine part
of their trade (the installation and maintenance of existing tobacco
gantries are also currently supported financially by tobacco
companies).
Retailers' natural concerns over the implications of the Act were seized
upon by the tobacco industry. Opposition to measures contained within
the Act centred on arguments that there was insufficient evidence to
justify further regulation and such regulation would have dire economic
consequences; that it would result in adverse outcomes such as
increasing illicit trade; and that alternative measures would be more
effective. Supporters of tobacco display restrictions argued that point
of sale display removal would close a loophole in the otherwise
comprehensive ban on mainstream tobacco advertising; that there was
ample published evidence that displays influence smoking uptake; and
9

that the costs and consequences of implementing these actions were
being greatly exaggerated by the tobacco industry.
Both sides used intensive campaigns and lobbying activity to convince
decision makers of the respective merits of their arguments. While at
nearly every stage of the Act's passage, its fundamental policy goals
were threatened, on each occasion they were defended successfully.
Several strengthening measures were also incorporated, including
provisions to make the proxy-purchase of tobacco products, and the
act of underage purchase itself, an offence.
While the aim of the 2010 Tobacco Act was quite different to the
legislation which made Scotland's public places smoke-free in 2006,
the arguments brought out in opposition by the tobacco industry, and
the means by which these arguments were conveyed to their
audiences, were similar in many respects. In response, many of the
measures found to be effective in countering tobacco industry
misinformation during the debate surrounding smoke-free (including the
formation of alliances and coalitions; effective use of the published
evidence-base; emphasising the priority health measures should have
over economic concerns) were again utilised.
Although the Act is now law, the debate continues on detailed aspects
of implementation contained within the regulations, and in the courts
through legal challenges brought against the Act by the tobacco trade.
As other jurisdictions take preventative action against an industry
whose products cause the death of over 5 million people each year
worldwide9, we hope Scotland's experience can be instructive in
helping other nations craft their own effective smoking prevention
measures.
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In brief - Tobacco in Scotland

•

there are around 5,194,00010 people in Scotland with approximately 1
million adult smokers11

•

adult (16+) smoking prevalence is at 24.3% (men 26%, women 23%)12,
higher than the UK average of 21%7

•

smoking prevalence among 15 year-olds is 15% (boys 14%, girls 16%)13

•

around 15,000 young people in Scotland start smoking each year11

•

Scotland's smoking cessation services help people in Scotland to set
around 70,000 quit dates per year14, and receive £11m each year (till
2010/11) from the Scottish Government15

•

the Government invests around £3 million per year (till 2010/11) in
smoking prevention as part of its smoking prevention action plan5

•

Scotland has a parliament with devolved powers including health, education
and law - currently the Scottish National Party (SNP) is in minority
government

•

as some powers are reserved to the UK Parliament, the Scottish Parliament
has no powers to implement tobacco control measures in certain areas,
e.g.: taxation and fiscal issues; interactions with common markets; and
some trade and industry issues (like competition and consumer protection)

•

Scotland has no native tobacco industry, though is part of the larger UK
economy where the tobacco industry has a presence worth around £13
billion per year and directly employs some 5,000 people16

11
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1. Introduction
Voting for youth smoking prevention
On Wednesday 27 January 2010 Members of the Scottish Parliament (MSPs)
voted strongly in favour of the Tobacco and Primary Medical Services (Scotland)
Bill; the Bill passing with 108 supporting votes to 15 opposing17. Mirroring the
situation nearly five years before when the Parliament voted in favour of smokefree legislation in Scotland, the Bill received strong cross-party support with the
exception of the Scottish Conservatives, who voted against. The Bill, now the
Tobacco and Primary Medical Services (Scotland) Act 20101 after receiving
Royal Assent, contained a range of measures intended to reduce both the
attractiveness and availability of tobacco products to young people.

Measures contained within the Tobacco and Primary Medical
Services (Scotland) Act 2010:
?
a ban on

the retail display of tobacco products
?
a ban on the sale of tobacco products through vending machines
?
the creation of a register for tobacco retailers, with penalties for selling
tobacco without being registered
?
new offences for under 18s attempting to buy cigarettes and adults
attempting to buy for those under 18
?
police officers have the power to confiscate tobacco products from under 18s
?
enforcement officers can issue fixed penalty fines for breaches of the law,
and can seek tobacco sales banning orders (up to a maximum of 24 months)
for persistent offenders.

During the stage 3 debate, MSPs spoke at length to support (in the majority of
cases) the general principles of the Bill, but also debated several amendments
that could have significantly weakened it.
Shona Robison, Minister for Public Health and Sport (SNP): 'The cigarette as a
product has, more than any other thing, blighted the health and shortened the
lives of the people of Scotland. Too many young people still take up smoking
each year, and smoking prevention must remain a top priority if Scotland's
health is to be improved and inequalities are to be reduced.'
27 January 2010
18
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Prevention is better than cure
Setting aside the particular issues contained within the Act, in the broader area
of smoking prevention (of which legislation introduced by the Act is only one
part), Scotland is amongst the most progressive nations in the world. Very few
other jurisdictions and none of the other UK nations have placed as great an
emphasis on wide-ranging youth prevention measures as Scotland.
As the most immediate health benefits in tobacco use may be gained from
helping adults to quit (which itself has a knock-on effect in reducing the
likelihood young people themselves will become smokers19), perhaps the relative
lack of focus prevention has received in comparison is understandable. Selfevidently however, the adult smokers of today must have been non-smokers at
one point in time, and preventative approaches to disease management have
shown to be extremely effective in other areas of public health. Prevention is
particularly important as inequalities in smoking - the disease burden of smoking
being borne disproportionately by those in society least able to afford it - start to
emerge in youth20.
Preventative approaches have shown great benefit in other areas of disease
control like bite prevention strategies to combat malaria, or improving hygiene
practices in hospitals to reduce rates of infection. However, there are clear
differences between strategies required for containing and eliminating the public
health threat an infectious disease poses and what is required when prevention
of the threat might be detrimental to economic interests.
World Health Organisation: 'Infectious diseases do not employ multinational
public relations firms. There are no front groups to promote the spread of
cholera. Mosquitoes have no lobbyists’
21
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What the tobacco industry thinks about smoking
prevention
The tobacco industry's public statements typically express abhorrence at the
idea that it encourages - directly, indirectly, or in any manner at all - young
people to use its products22, and points to its strategy of funding youth smoking
prevention programmes (however analysis suggests these tend to be ineffective
and diversionary23,24). An estimated 15,000 young people (13-24) in Scotland
start smoking each year11, most start before the legal age of sale7 and the large
body of published evidence on tobacco advertising and promotion supports the
theory that exposure to advertising and promotion increases the likelihood that
adolescents will start to smoke25,26.
In Scotland a great deal of attention has been
paid to the reasons why and processes through
which young people become smokers. In 2006,
the Smoking Prevention Working Group27, chaired
by Dr Laurence Gruer OBE, Director of Public
Health Science at NHS Health Scotland, was
commissioned by the Government to examine
the evidence, and make recommendations to
protect young people from the harms of tobacco
and dissuade them from starting to smoke. This
report, Towards a future without tobacco: The
report of the Smoking Prevention Working Group
described the reasons why young people start
smoking concluding that, while some operated at
the individual (e.g. knowledge and education)
and social (peer and family) levels, influences stemming largely from the tobacco
industry (chiefly promotion and advertising) also affect smoking uptake.

Factors associated with smoking from Towards a future without tobacco: The
report of the Smoking Prevention Working Group
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Japan Tobacco International, 'Our Principles':
'We recognize that our products generate controversy; as such, we do not
encourage people to smoke, and we discourage youth smoking. We recognize
the risks of smoking and try to reduce them. We are committed to developing
reduced-risk products and fostering understanding between smokers and nonsmokers, while respecting norms, legislation and cultures around the world.'
May 2010
28

The recommendations in Towards a future without tobacco were largely taken
forward in the Government's 2008 smoking prevention action plan: Scotland's
future is smoke-free5; the prevention action plan is unique among the UK
nations. In addition to actions recommending further legislation on restricting
point of sale display of tobacco, the plan contains other wider-ranging
recommendations for further and higher education, multi-faceted awareness
campaigns and engagement with young people.
Though the tobacco industry's publicly espoused position on youth smoking
(simply put: that it shouldn't happen) is similar to the goals of public health,
their commitment to this goal has been questioned – seemingly with good
reason.
Sheila Duffy, Chief Executive, ASH Scotland: 'The tobacco industry has always
needed to recruit young people to retain its high sales and profits ... legislation is
needed to ensure that the retail advertising and promoting of their lethal product
is curtailed and monitored.'
26 January 2010
29
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There is a fundamental conflict of interest between a tobacco company's
obligation as a commercial enterprise to take every legal action possible to
maximise growth and profit for their shareholders and public health goals that
seek to reduce tobacco use21 (reflected in article 5.3 in the WHO's Framework
Convention on Tobacco Control)30. The contemporary tobacco industry states
that it does not seek to recruit new young smokers (as analysis of historic
industry documentation demonstrates it once did31). However, relatively recent
industry documentation, released as part of a House of Commons Health Select
Committee enquiry into the tobacco industry's advertising practices frequently
make reference to the importance of 'young adult smokers'32 (the industry's
preferred term) or occasionally 'young people'33 and the 'youth market'34, and
describe the formulation of a marketing strategy informed by market research
with people as young as 1535. Analysis of internal documents frequently
demonstrates36 the keen eye tobacco companies have on the lifestyles,

motivations and aspirations of young people, and the importance it places on
matching its promotion to appeal to these values.

World Health Organisation, Framework Convention on Tobacco Control, Article
5.3:
'In setting and implementing their public health policies with respect to tobacco
control, Parties shall act to protect these policies from commercial and other
vested interests of the tobacco industry in accordance with national law.'
30

A 'Frank Statement' to Cigarette Smokers
As much of what the modern tobacco industry discusses internally regarding its
approach to young people is known only to the industry itself, barring what has
been released through legal action, the observer seeking to better understand
the motives behind the tobacco industry's youth prevention position has little
else to judge the industry on but its actions. Fortunately, the actions and
communications of the tobacco industry in its approach to regulation and
response to science provide a bountiful source for analysis to the academic,
public health advocate or member of the public. One of the most cited tobacco
industry documents is also one of the earliest, A Frank Statement to Cigarette
Smokers37 published in over 50 major American broadsheet newspapers in 1954
by a coalition of 14 major US tobacco companies. The statement was issued in
response to the first study to demonstrate the induction of cancer through the
application of cigarette tar to mouse skin38 and Doll & Hill's preliminary report on
smoking and carcinoma of the lung39. It marked the beginning of what could only
be labelled a misinformation campaign40 by the US tobacco industry to cast
doubt on the emerging research linking cigarette smoking with lung cancer.

A Frank Statement to Cigarette Smokers, The Tobacco Industry Research
Committee, 1954:
'Although conducted by doctors of professional standing, these experiments are
not regarded as conclusive in the field of cancer research. However, we do not
believe that any serious medical research, even though its results are
inconclusive should be disregarded or lightly dismissed...
... we feel it is in the public interest to call attention to the fact that eminent
doctors and research scientists have publicly questioned the claimed significance
of these experiments.
17

...For more than 300 years tobacco has given solace, relaxation, and enjoyment
to mankind. At one time or another during those years critics have held it
responsible for practically every disease of the human body. One by one these
charges have been abandoned for lack of evidence.
...We accept an interest in people's heath as a basic responsibility, paramount to
every other consideration in our business. We believe the products we make are
not injurious to health. We always have and always will cooperate closely with
those whose task it is to safeguard the public health.'
37

Naturally, arguments evolved over time, and when the tobacco industry's
credibility as a source of information on public health issues dipped as the
evidence on smoking and lung cancer mounted, ever more sophisticated
strategies were devised to discredit and delay any attempts at regulation: hiring
scientific consultants to prolong scientific debate41; mobilisation of legitimate
third parties like the hospitality industry and retail groups42,43 to act on the
industry's behalf; and the creation and funding of 'astroturf' (industry-funded
lobbyists that give the pretence of being 'grass roots') smokers' rights
groups44,45,46. These strategies could be seen in the emerging debate around
second-hand smoke in the '80s and '90s, some of which continued to be
observed during the debate over smoke-free public places in Scotland3,4.
Despite the fact that the evidence on both 'active' smoking and the health
effects of second-hand smoke have become firmly established in the scientific
and medical literature, some tobacco industry professionals choose to prolong
the debate to levels that seem close to parody. UK-based Imperial Tobacco's
recently appointed new chief executive Alison Cooper has continued her
predecessor's refusal to acknowledge that smoking has a causal role in lung
cancer, stating that she is not qualified to enter the scientific debate and '[w]hat
I don't think has been helpful over the years has been the focus on that
particular point.’47
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The 'scream test'
The tobacco industry has a record of opposing and vigorously contesting the
evidence on nearly every tobacco control public health measure, actions which
some see as an uninspiring reflection on its public health credentials. Having
seen similar reactions to regulation repeated many times, in many different
situations and across many different countries, it is unsurprising that many
public health advocates adopt a cynical approach to industry protestations.
Some have gone so far as to suggest that industry protestation is directly
proportional to how effective the regulatory measure is likely to be: the industry
'scream test'. Measures that are protested more vociferously by the tobacco
industry are taken to be potentially more damaging to industry profits, and thus
likely to be better for public health. Undoubtedly a generalisation, however one
which has proven a useful heuristic in light of recent laws which have been
shown to be effective such as the bans on tobacco advertising and promotion48
and smoke-free public places49.

The international tobacco industry
It is worth bearing in mind that tobacco companies are involved in active
lobbying at all levels of government. At the EU level, Philip Morris developed and
promoted a 'sound science' programme in Europe to subvert the impact of
ongoing studies on the effect of passive smoking, and to advance science that
was consistent with the industry's interests50. More recent research51 analysing
internal documentation shows how British American Tobacco, from 1995
onwards, has succeeded in influencing the development of favourable regulation
at the EU level through favouring commercially-oriented impact analyses. That
tobacco companies are able to exert this type of influence is particularly
alarming to public health professionals, as not only is there an overt presence by
the industry opposing regulation, but a behind-the-scenes pressure to ensure the
processes by which regulations are created are favourable to the industry.

Why advertise?
It is in this context of historic and deep-rooted tobacco industry resistance to
public health measures that the Smoking Prevention Working Group, in their
report Towards a future without tobacco made recommendations on the need to
review additional measures that might strengthen the existing ban on tobacco
advertising and promotion52.
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The UK-wide ban on tobacco advertising (The Tobacco Advertising and
Promotion Act - TAPA - which came into force incrementally from 2003
onwards) prohibited overt advertising such as billboard and newspaper adverts,
industry sponsorship of events and restricted the amount of point of sale
advertising allowed in shops to one A5 size poster (30% of which must be a
health warning). The ban on advertising was contested by tobacco companies
on the grounds that the function of tobacco advertising is to compete with other
companies within a fixed market share, not to attract new customers (especially
young people)53. This belief was held despite the existence of longitudinal
studies examining the influence of advertising and promotion on young people
that show the contrary25 and studies that demonstrate most adult smokers do
not switch brands as a result of advertising54, including promotion at the point of
sale55.

‘Ruthless exploitation' of loopholes
The tobacco industry has shown continuing innovation and ingenuity in adapting
to past restrictions or undermining the aims of tobacco control regulation56,57,
and initially the TAPA regulations covering what was permitted at the point of
sale58 faced legal challenge (a routine last-ditch industry defence) by five tobacco
product manufacturers and a vending machine supplier on the grounds of being
disproportionately restrictive. The industry challenge was not successful
however and the Tobacco Advertising and Promotion Act point of sale
regulations came into force in late 2004.

Mr Justice McCombe, adjudicating on the legal challenge to the Tobacco
Advertising and Promotion (Point of Sale) Regulations 2004:
'I also bear in mind that the Minister took into account that flexibility and
“loopholes” in the rules would be likely to be ruthlessly exploited by the
industry: the evidence suggests that he was entirely reasonable in so doing.'
59
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Despite the legal setback and through the use of extensive brand variants and
innovative gantry designs in the years following the implementation of TAPA,
the industry has been effective in increasing its presence in shops across the UK
at the point of sale through the increased size and more elaborate design of
gantries, and greater numbers of brand variants to visually dominate the
available display space36. The prominence tobacco enjoys at the point of sale is
valued highly by the tobacco industry; restrictions on point of sale advertising
have been described by financial services firm Morgan Stanley as one of three
key regulatory environment changes (after taxation and plain product packaging)
that should '…concern the industry the most’.60

Concerns that the creeping expansion of
marketing at the point of sale,
potentially undermining the ban on
advertising and keeping tobacco
branding a prominent feature in shops,
resulted in the recommendation to
prohibit the display of tobacco products
at point of sale in Towards a future
without tobacco. This recommendation,
along with a raft of other prevention
measures was taken forward in the
Scottish Government's smoking
prevention action plan: Scotland's future
is smoke-free.5

How well does the tobacco industry
reaction to youth smoking prevention
measures set out in Scotland's future
is smoke-free and the legislative
measures contained within the 2010
Tobacco Act fit with the established
historical patterns of tobacco industry
response? As this report will describe,
the answer appears to be 'very well'.
If the tobacco industry scream test is
even a partly reliable measure of efficacy of a tobacco control intervention, then
the Tobacco and Primary Medical Services (Scotland) Act 2010 is likely to be a
very effective public health intervention indeed. This report examines key events
in the passage of the Tobacco Act legislation, to see just how much, and why,
the industry screamed at the youth smoking prevention measures proposed.

21
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2. A smoke-free success:
September 2007 - October 2008
Next steps after smoke-free
The Smoking, Health and Social Care (Scotland) Act prohibited smoking in most
enclosed public places in Scotland, and was also the focus of a comprehensive
evaluation49, finding it to be a significant legislative success. The Act also
brought in powers61 that allowed Scottish Ministers to raise the age at which it
is legal to sell tobacco products upwards from 16 years of age. Shortly after
this, on 13 September 2007 the Scottish Parliament voted to increase the
minimum age of purchase for tobacco from 16 to 18; the motion was passed
with cross-party support without the need of a vote62. During the debate prior to
the vote several MSPs raised issues that would come under further scrutiny in
later years as the prevention agenda continued to move forwards.

Shona Robison, Minister for Public Health and Sport (SNP):
'Raising the age limit for tobacco sales will make it more difficult for young
people to buy cigarettes and it will bring the age limit into line with that for
alcohol sales...
The draft order is part of our strategy to denormalise cigarette smoking. Raising
the age for tobacco sales should not be viewed in isolation, but as part of a
wider range of measures.'
Ross Finnie MSP (West of Scotland) (Liberal Democrats):
'In her evidence to the Health and Sport Committee yesterday, the minister was
good enough to recognise that this instrument, on its own, will not be sufficient
to achieve its end.
… I hope that the minister will follow up the undertaking that she gave
yesterday to improve the situation in relation to enforcement, which Mary
Scanlon talked about. Answers to parliamentary questions that have been asked
this session show that enforcement in this area has been poor.'
September 2007
63
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ASH Scotland welcomed the change in age, as long as it was combined with
effective enforcement, and seen as just one aspect of youth prevention, not a
cure-all. The Tobacco Retailers Alliance (TRA), a self-described 'coalition of
26,000 independent retailers across the UK who all sell tobacco products',
wholly funded by the Tobacco Manufacturers Association64 (whose members are
British American Tobacco UK Ltd, Gallaher Ltd (a member of the Japan Tobacco
International Group), and Imperial Tobacco Ltd65), expressed concern prior to the
introduction of the legislation that poor awareness of the law would drive under18s to black market cigarettes66.

Licence to sell
The issue of licensing tobacco sales as a prevention measure to reduce
availability of tobacco products to young people was also raised by the smoking
prevention working group in their report Towards a future without tobacco. The
fact that tobacco is such a harmful product, yet unlike similar age-restricted
products such as alcohol and fireworks, is not subject to any licensing or
registration scheme for retailers has often been seen as an anomaly in the law.

Positive licensing:
?
under

positive licensing a retailer needs to apply to a licensing board (or
similar) to gain a licence before tobacco products could be sold. Breaches
of the law can result in the licence being revoked.

Negative licensing:
?
under

a negative licensing scheme any retailer or outlet is entitled to sell
tobacco without applying for a licence, with sanctions being applied once a
breach of the law has occurred.

Registration
?
registration

schemes involve proactive application (as is the case with
positive licensing), but differ from a positive system due to the lack of an
assessment of the applicant's suitability to sell the product (sometimes
referred to as a 'fitness of person' check).

24

Recognising this apparent incongruity, on 16 November 2007 SNP MSP Christine
Grahame lodged a proposal for a Bill to introduce licensing of tobacco sales and
launched a consultation document67 on the proposal shortly afterwards. The
consultation document was supported by ASH Scotland, the British Medical
Association Scotland, the British Heart Foundation Scotland and Cancer Research
UK. The consultation document favoured the introduction of a positive licensing
scheme for the sale of cigarettes and other tobacco products, not to restrict adult
smokers from obtaining cigarettes, but to ensure the tobacco sales law - including the
recent change in legal age of sale - was rigorously upheld with appropriate sanctions
for those who break the law. Although data at the time suggested over 80% of 15year old smokers68 obtained their cigarettes from shops, the consultation pointed out
that the current system of penalties - prosecution through the court system and a fine
- had resulted in only 17 people being subjected to court proceedings over a six year
period69, with fines being on average just £188 from a possible maximum of £2,50067.
The introduction of the stronger licensing variant, positive licensing, was welcomed
by health groups, however tobacco manufacturers and retailers resisted the
measures on grounds of further unnecessary government red tape and regulation.

Chris Ogden, Director, Tobacco Manufacturers Association:
'We believe the vast majority of retailers in Scotland and throughout the UK are
committed to upholding the law on age-related sales and that licensing, as
proposed by Christine Grahame, would impose an additional burden of red tape
on hard-pressed small businesses.'
November 2007
Fiona Barrett, Scottish Spokesperson, Tobacco Retailers Alliance:
'… small businesses are already struggling to cope with a phenomenal amount
of paper work and this scheme would add to that. The SNP government
promised to reduce the regulatory burden on small businesses, yet this will add
more red tape.'
A negative licensing scheme would deliver the same benefits as a positive
without placing an extra burden on small businesses.'
November 2007
70,71
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Although there was disagreement between health campaigners and retail groups
regarding the merits of the different licensing options available - weighing up the
costs and benefits of a stronger system with one that was less burdensome there was something of a consensus that the general principles behind at least
some form of licensing scheme for tobacco were sound.
This would, in the coming months, become one of the relatively few areas of
common ground between competing health and economic interests.
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3. Momentum builds towards the action
plan: November 2007 - April 2008
Focusing on prevention
Although the focus in Scottish policy was clearly shifting towards prevention,
with Public Health Minister Shona Robison commenting on the launch of
Christine Grahame's consultation, confirming that the Scottish Government was
developing proposals for its new smoking prevention action plan72, activities in
wider tobacco control in Scotland continued apace.
On the same day as Scotland's first smoking cessation conference in Glasgow,
the tobacco industry funded Tobacco Alliance (latterly the Tobacco Retailers
Alliance) hosted a 'Responsible Retailers' reception at the Scottish Parliament.
The campaign itself was launched to coincide with the change in minimum legal
age of sale for tobacco products, to raise awareness of the work the Tobacco
Alliance was doing with retailer members of their organisation - providing them
with the training in asking for proof of age and dealing with refusals73.
The following morning saw Nicola Sturgeon, Cabinet Secretary for Health and
Wellbeing, launch the Scottish Government's action plan for a healthier
Scotland: Better Health, Better Care74. The action plan looked at healthcare along
the themes of patient participation; improved access; improving public health;
and tackling health inequalities. The burden of smoking-attributable ill-health was
acknowledged in the report, and the continuing commitment of the Government
to the tobacco control agenda was reiterated by the confirmation that a new
action plan on smoking prevention, supported by an additional £3 million of
funding per annum would be launched in 2008. At the other end of the tobacco
control spectrum, helping existing smokers to quit, Better Health, Better Care
restated the Government's commitment to continue to develop Scotland's
network of smoking cessation services, available free to the public throughout
all NHS boards. Investment to services would be sustained, with an additional
performance target for services introduced under the Government's HEAT
(Health Improvement, Efficiency, Access and Treatment) targets75: NHS Health
Board smoking cessation services should support 8% of their smoking
population in successfully quitting over the period 2008/09 - 2010/11.
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Better Health, Better Care: Action Plan, December 2007:
‘Our continuing commitment to the anti-smoking agenda will be demonstrated
through the publication of a new smoking prevention Action Plan in 2008,
supported by an additional £3 million per annum. Building on the key messages
from our expert report Towards a Future Without Tobacco (2006) and the
subsequent widespread consultation, the new Action Plan will set out national
and local actions and focus on reducing the availability, affordability and
attractiveness of tobacco products.’

The next step after smoke-free
26 March 2008 saw the second anniversary of Scotland's smoke-free indoor air
legislation. As in other areas of the world where similar laws have been
enacted76,77, Scotland's population continues to show strong support for smokefree public places. Polling figures released by ASH Scotland showed that more
than eight out of 10 people in Scotland supported the ban78, with 28% of people
visiting bars and pubs more often since the ban, and only 16% visiting them less
often. On this anniversary, ASH Scotland recognised the widespread success of
the smoke-free law and called for more effective action to dissuade youngsters
from starting to smoke.

Sheila Duffy, Chief Executive, ASH Scotland:
'The next big challenge is to stop a new generation getting hooked on tobacco.'
26 March 2008
79
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4. Scotland's future is smoke-free:
May 2008 - November 2008
The smoking prevention action plan
On 21 May 2008 the Scottish Government
published its new smoking prevention action
plan: Scotland's future is smoke-free5. The plan
set out a range of actions for the Scottish
Government, NHS Boards, local authorities,
health improvement organisations and tobacco
control partnerships to reduce the availability,
attractiveness and affordability of tobacco
products and improve standards in health
education and promotion. Key measures
included in the action plan were:

?
providing a holistic approach to health education, including substance misuse

through the curriculum
?
to explore smoking prevention for students entering tertiary education
?
to involve children and young people in the planning and delivery of tobacco
control programmes
?
to introduce legislation to restrict the display of tobacco products at the point
of sale
?
to consider the impact of graphical picture warnings and to consider whether
it would be desirable to move towards plain packaging of tobacco products
?
to develop an outcome-focussed scheme to ensure more rigorous
enforcement of tobacco sales law
?
to consider what further steps should be taken to reduce illegal sales of
cigarettes from vending machines
?
to work with all relevant stakeholders to promote and embed a culture of 'no
proof, no sale' in tobacco retailing
?
to keep the pressure on the UK Government to ensure duty on tobacco
products is kept high (as taxation is an issue reserved to the UK Westminster
Government)
?
to collaborate with HMRC on reducing the impact of illicit sales of tobacco
products
?
to consider whether the sale of cigarettes in packs of less than 20 should be
permitted
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?
to set new smoking prevalence targets for young people
?
to provide funding and a research and evaluation framework for all of the

above.
The Scottish smoking prevention action plan is the only one of its type amongst
the UK nations, and is highly regarded as an innovative policy driver in the field
of tobacco control. The flagship legislative measure in the prevention plan, and
the one to gather most media attention however, was the plan to ban the
display of cigarettes at the point of sale in Scotland.

Love it or hate it
Media response to the plan to put cigarettes out of sight at the point of sale was
polarised: one side congratulating the Scottish Government on its bold progress
in continued measures to improve public health80; the other condemning
politicians for seeking to over-regulate citizens’ lives on allegedly unproven
measures81. Retail groups and the tobacco industry greeted the announcement
with positions ranging from outright opposition to bewilderment at the intended
aim of the policy.

Abdul Majid, Shopkeeper, Representative of the Scottish Grocers' Federation:
'I don't see exactly where they are coming from because the display allows
customers to make an informed decision, and putting cigarettes under the
counter removes that choice.'
21 May 2008
82

Chris Ogden, Director, Tobacco Manufacturers Association:
'There is insufficient evidence to suggest that banning displays of tobacco
products at the point of sale will deter young people from taking up smoking.'
21 May 2008
83

30

Sheila Duffy, Chief Executive, ASH Scotland:
'The promotional display of tobacco in retail outlets is one of the last remaining
loopholes in the ban on tobacco advertising. Tobacco is a product unlike any
other that you can buy freely. It is highly addictive and it's lethal. Children are
heavily swayed by brands and marketing and the majority of those who smoke
buy the most visible brands. Putting cigarettes out of sight will support smokers
who are trying to quit, and help reduce the tobacco industry's influence on
children.'
21 May 2008
84

Out of sight, out of mind?
Back in Scotland, following the publication of the action plan, and with the
prospect of legislation in the near future, competing arguments on the merits of
a tobacco display ban began to weigh in. Key tobacco industry arguments are
presented in the table overleaf.
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Tobacco
Industry
Argument
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What does the evidence say?

Customers
won't know
what shops
stock

Most will. Surveys demonstrate that around 9 in 10 adult
smokers know what product they will buy before they enter the
shop36, and do not use the display to decide. For those who do,
unbranded price/product lists may be provided.

Tobacco sales
drive customer
'footfall' (i.e. it
brings
customers into
stores), small
retailers will
lose business

This has not been the experience of jurisdictions that have
enacted display bans; most shops report business as usual
following a ban. As above, most adult smokers know where
tobacco is sold, what they want to buy, and, by definition, must
already be in the shop before point of sale displays will be
visible. Footfall will not be affected85.

Other countries
have seen
massive shop
closures

These are typically percentage figures (e.g. 30% of small shops
closed...) or absolute numbers (1,800 stores have closed ...).
These factoids can be unreliable, as typically they take no
account of important context (e.g. other factors that affect shop
closures like the rate of shops that would be closing with or
without a display ban, or the number of new shops opening).

It will be too
expensive for
shopkeepers to
refit

There are a range of solutions for alternate storage that are
compliant with the law - many can be relatively low cost. Some
solutions allow for a freeing-up of valuable display space at the
counter for higher-margin products in the place of tobacco. A
long lead-in time before the law comes into force allows
compliance to be incorporated into normal redesign and
maintenance. In other countries such as Ireland, tobacco
companies have contributed to storage solutions that comply
with display bans86,87. In Canada, where disclosure of tobacco
industry spending on promotion is required by law, payments to
retailers from the tobacco industry have risen since the
introduction of tobacco display bans88.

It will drive the
illicit, black
market trade

Illicit trade in tobacco is a problem, however it is a problem
unrelated to whether a product is displayed or not. Officials who
carry out enforcement activity have said a ban on displays will
not hamper their checks for illicit tobacco products as illicit
stock is not routinely stored in gantries and on display in any
case. There is no plausible reason for retailers and customers
who are responsibly buying and selling legitimate products to
suddenly resort to the black market because of a display ban,
and good evidence that smuggling depends on other factors of
supply and demand89.

There's no
evidence that a
display ban will
work to reduce
youth smoking

This is false as there is a breadth of published evidence on the
impact of tobacco displays, where a range of study types, in a
range of countries, indicate that exposure to tobacco displays
encourages interest in smoking, and is associated with uptake90.
Countries (or regions of countries) that have enacted point of
sale legislation for the longest have seen a continued fall in the
most reliable measurements of youth smoking prevalence91,92.
This fall in prevalence is consistent with what would be
expected from the scientific literature on the effect of point of
sale displays. It is often difficult to disaggregate a display ban's
precise contribution - more than one factor influences youth
smoking trends in either direction, up or down.
Young people have grown up around tobacco displays - the
removal of point of sale tobacco advertising is a long-term
measure to reduce exposure to a form of tobacco advertising.
Impact will not be seen overnight. Hence year on year
comparisons of unadjusted prevalence figures (especially for
jurisdictions that have only recently implemented display bans)
are unlikely to be particularly informative.
There is an intuitive point that, if gantries and product packaging
were not a form of driving sales and attracting customers, then
it is unlikely that the industry would invest so heavily in them.
Tobacco trade journals have described elaborate packaging as
'the last chance marketing saloon93' for a heavily regulated
industry, adding that: 'a cigarette pack aims to attract the eye,
display the brand to advantage, and generally look cool.94'
Gantries serve to enhance these, heavily invested in, brand
properties.
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The last argument dealt with in the table above alludes to a range of published
research into the effect of display bans, finding that, contrary to the tobacco
industry position that there is 'no credible evidence'95 to support it, a range of
evidence exists. The research in this area was summarised and published by the
University of Stirling's Centre for Tobacco Control Research in a document
funded by Cancer Research UK: Point of Sale Display of Tobacco Products36.
The document analyses the peer-reviewed published research in the area
available at the time, concluding that: tobacco displays are a form of advertising
and have a dose-response effect on onset and continuance of smoking; branding
is a driver of smoking, especially among the young; prominent displays coupled
with the wide availability of tobacco products distort social norms and make
smoking seem a more common activity than it is in actuality; and that
international evidence suggests the removal of packs from sight at the point of
sale will reduce adolescent exposure to branding and help adults to quit.
Accumulating research on pack design and marketing continues to support this
theory96.
Following from this review of the evidence the Centre for Tobacco Control
Research report made the following recommendations:
• tobacco products should be put out of sight at the point of sale to reduce
youth recruitment to smoking and help adults to quit
• the advertising of tobacco-associated products such as lighters, matches and
cigarette papers promote smoking directly and indirectly and should be
prohibited under TAPA
• any legislation should be tightly drafted to be comprehensive to counteract
the certainty that any loopholes left open will be exploited by the tobacco
industry
• public health research evidence should be actively communicated to retailers
in an accessible and engaging manner to counter misinformation propagated
by the tobacco industry.
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Tobacco display bans internationally
(as of June 2010)
•

•
•

•
•
•
•

Australia: Australian Capital Territory, New South Wales, Victoria, Western
Australia, Queensland and Tasmania have passed legislation prohibiting the
display of tobacco products due to be implemented in phases between 2010 and
2013.
British Virgin Islands: The British overseas territory in the Caribbean enacted a
display ban in 2007.
Canada: Although display of tobacco is permitted at a federal level, all Canadian
provinces have enacted display bans at various times, with Saskatchewan being
the first in 2002 (though it was struck down by tobacco industry legal challenge
and reinstated on appeal in 2005) and Newfoundland and Labrador being the
most recent, coming into force in January 2010.
Iceland: Iceland was the first country in the world to implement a point of sale
display ban in 2001.
Ireland: Ireland introduced a display ban on 1 July 2009, the first country in the
EU to do so.
Norway: Norway is the most recent country to have enacted a ban on the
display of tobacco products, coming into effect on 1 January 2010.
Thailand: A law was implemented banning tobacco product displays in 2005.

Ireland goes first, again
As was the case with smoke-free legislation, where Ireland was the first in
Europe to enact an outright ban on smoking in workplaces, the country was also
the first in the EU to announce a date for the removal of all tobacco advertising
from retail premises. On 9 July 2008 following an implementation delay due to
legal action by tobacco companies, Irish Minister of State at the Department of
Health and Children, Mary Wallace TD announced July 2009 as the date for the
removal of all tobacco displays in the country. In addition to a ban on all in-store
advertising and display of tobacco products, the Irish announcement set out a
timetable for the introduction of a register (similar in aim to a positive licensing
scheme, but less burdensome) for tobacco retailers and stricter controls on the
sale of tobacco products via vending machines.
Being an early adopter of tobacco control legislation, and a relatively similar
market and culture to the UK (or at least, more similar than other countries who
had adopted display bans at the time) put Ireland under close scrutiny as
discussions continued in the UK.
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Éamonn Rossi, Chief Executive, Office of Tobacco Control, Ireland, welcoming
Minister's announcement of the date for removal of all tobacco advertising from
retail premises:
'The significance of the tobacco control measures announced today in
protecting young people should not be underestimated – after all, smoking
initiation is largely a childhood phenomenon. More than three-quarters of all
smokers in Ireland started to smoke before they reached the age of 18.
Such advertising and display of products occurs in a very familiar place – the
local shop used by young people several times a week – and it seeks to make
cigarettes part of children's normal social environment. The positioning of such
point of sale advertising – at and behind the till – is also crucial and means that
when children come to pay for their goods, or are standing with their parents
when they make their purchases, tobacco advertising is directly in their eyeline.
We must remember that such point of sale advertising is critically different from
other forms of advertising – it occurs where the shopper can be transformed
into the buyer.'
9 July 2009
97

Stopping the 'silent salesman'
3 September 2008 saw the Scottish
Government set out its legislative
programme for the year ahead. Acting
upon the recommendation in
Scotland's future is smoke-free5 the
announcement was made that a
Health Bill containing measures to
further regulate tobacco would be
introduced. The Health Bill would
control the availability and promotion
of tobacco through restriction of tobacco products in shops and the introduction
of a tobacco sales registration scheme, backed up by a commitment to £9
million funding over the next three years to support the delivery of the smoking
prevention action plan.
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Around the same time, Cancer Research UK redoubled its effort to promote its
Out of Sight, Out of Mind campaign (originally launched in July), urging UK
Ministers to take a tough stance on the large and often elaborate displays of
tobacco branding in store gantries across the country98. Drawing on the evidence
summarised in the Centre for Tobacco Control Research's report, spokespeople

emphasised how eye-catching and elaborate cigarette gantries had become more
and more important to the tobacco industry as other restrictions on tobacco
marketing had tightened. In marketing terms, packaging is often described as
the 'silent salesman', reaching out to potential customers from the shelves.
Elaborate point of sale displays, supporters of display bans argued, served to
enhance these characteristics, increasing the power of the silent salesman's
pitch99.

Jean King, Director of Tobacco Control, Cancer Research UK:
'We've come a long way - introducing smoke-free laws and making it illegal to
sell cigarettes to under 18's - but the job isn't done.
The evidence is clear and strong support from the public is there - we need to
put tobacco out of sight and out of mind to protect all young people.'
Professor Gerard Hastings, Director, Institute for Social Marketing:
Children are still being exploited and ultimately, they will only be truly protected
when tobacco promotion and marketing in all its forms ceases to exist.'
5 September 2008
100

Tobacco Industry says 'Save our Shops'
The last few months of 2008 saw an increase in campaigning and media activity
given the high probability that further legislation would be forthcoming early in
the new year. The Tobacco Retailers Alliance (TRA) announced the launch of
their Save our Shops campaign on 4 November 2008. On 25 November the TRA
lobbied MSPs at the Scottish Parliament over the display ban. The TRA
representatives insisted they supported the Government's drive to reduce
smoking amongst young people, claiming that a ban on cigarette displays in
Iceland in 2001 led to a turnover collapse in small stores but no change in 15-to19 year old smoking prevalence.
However the industry-funded TRA's campaign suffered some unhelpful publicity
in both the Scottish Parliament and Westminster when it became apparent that
the 'Save our Shops' campaign postcard that had been sent round to MSPs and
MPs failed to mention the organisers of the campaign's links with the tobacco
industry. As the campaign went so far as to spark an early day motion101 in
Westminster opposing similar Department of Health plans, politicians were
furious102 when they found out the source of the campaign, feeling they had
been duped into supporting the tobacco industry.
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Kenneth Gibson MSP (Cunninghame North) (SNP), Convenor of the Cross-Party
Group on Tobacco Control:
'These tactics are the lowest of the low. To conceal the real identity of those
campaigning against essential health moves is a despicable tactic. The tobacco
industry has a particularly bad reputation for its behaviour over the years – this
will do nothing to enhance it.'
11 January 2009
Frank Cook MP (Stockton North) (Lab):
'The early-day motion very carefully avoids any kind of hint of their support ...
It's a pretty dirty, surreptitious quest they're on. I felt a bit pissed off about it.
As a result of what I now know, I've withdrawn my name from the motion.'
14 December 2008
102,103

Statistical misadventures
Aside from accusations of misleading MSPs and MPs, the TRA's use of Icelandic
smoking prevalence data to show no apparent change, or an increase, in youth
smoking prevalence following a display ban in 2001 was also highlighted during
the last months of 2008. The TRA used figures based on the Public Health
Institute of Iceland (PHII) annual survey. The data from the Icelandic PHII survey
is displayed in the graph below.
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13.6
PHII data

As the PHII surveys are relatively small (based on about 2,400 annual responses
over all age groups) the sample size for the 15- to 19-year old age group is not
large (in 2007 the number of responses in this age group was 322). Given this,
the proportion of daily smokers in this age group as reported by the TRA has
large error (+/-4%104 in 2007, shown in the graph above) - meaning any yearon-year comparisons of prevalence are likely to be drowned out by the statistical
noise (the error in the data is typically larger than any year-on-year change).
Because of this the PHII themselves, the Icelandic media and Icelandic scholars
prefer an alternative source, the ESPAD (European Survey Project on Alcohol
and other Drugs) where almost 80-90% of the population participate. The
ESPAD survey takes place every four years and are overlaid onto the PHII
figures below. (As the sample size of the ESPAD data is several thousand,
virtually any change of a percentage point or more will be statistically
significant).
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From this it can be seen that the prevalence of youth smoking looks to be on a
decreasing trend using both measures, though the inherent noise and year-toyear unreliability of the PHII figures means the ESPAD data is likely to be a more
accurate picture of the true trend. The Division Director of Research and
Development of the Public Health Institute for Iceland, Stefan Hrafn Jonsson
wrote to Katherine Graham of the TRA105 correcting them on their usage of the
Icelandic figures in the media and explaining why they use the ESPAD data and
not the PHII figures to monitor the changes in smoking habits among Icelandic
youth. However, by this time other organisations such as the lobby group
FOREST106 and retail groups like the Scottish Grocers Federation107 were using
the figures from PHII widely. The same Icelandic figures, were highlighted by
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representatives of the Tobacco Manufacturers' Association during a meeting
with the Minister for Public Health, Shona Robison, as evidence that youth
smoking had increased in Iceland following the ban108.

Out of order: tobacco vending machines
A potential display ban was not the only
measure likely to be introduced in the
forthcoming Scottish Tobacco Bill. While it
was confirmed that there would be increased
controls on the sale of tobacco from vending
machines in the new legislation, it was unclear
what form these controls would take.
A range of options would be available, from an
outright ban on the sale of tobacco through
vending machines to mandatory remotecontrol locking mechanisms that allow bar
staff to verify a customer's age and unlock
the machine for use. The British Heart
Foundation launched a campaign for an
outright ban
on vending machines, stating that young people would be best protected by
total prohibition and highlighting that vending machines, contrary to guidance,
are often located in unsupervised areas where staff cannot monitor their use.
SNP MSP for Cunninghame North Kenneth Gibson tabled a parliamentary motion
to support the British Heart Foundation's call for a complete ban. The Scottish
Coalition on Tobacco (SCOT), a coalition of partners who share concerns,
interests and views on issues relating tobacco use and health wrote to all MSPs,
calling on them to support Kenneth Gibson's motion.

Kenneth Gibson MSP (Cunninghame North) (SNP), Convenor of the Cross-Party
Group on Tobacco Control:
'It may be getting more difficult for people under the legal age to buy cigarettes
over the counter, but it is still easy to access them by using vending machines.
We have raised the age for buying cigarettes and we are removing point of sale
material in shops. It would be ridiculous to take these steps but leave young
people with easy access to cigarettes from vending machines. Just as with the
smoking ban in public places, Scotland can show the way forward.'
December 2008
109
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5. Tobacco Bill introduced to Parliament:
January 2009 - September 2009
The legislative process begins
By the start of 2009, both the Scottish and Westminster Governments had
clearly stated that tobacco control legislation on youth prevention would soon
follow. Both Governments would seek to prohibit the display of tobacco products
(though little detail was given on what kind of restrictions would be suggested at
this point), and both would seek to restrict access to tobacco from vending
machines (while at this stage Westminster had stated that it favoured restrictions
rather than a total ban, the situation in Scotland was not clear). Scottish
Government plans also included the introduction of some form of registration for
tobacco retailers, rather than licensing, as it believed it could implement a form of
registration that had nearly all the benefits of licensing but none of the
shortcomings. In light of this, Christine Grahame MSP's consultation on a
licensing scheme for tobacco products was put on hold, waiting to see the details
of what the Government would bring forward.
The Westminster Government turned out to be slightly quicker than Scotland. On
15 January 2009 Lord Darzi of Denham introduced the new Health Bill (which
would cover England, Wales and Northern Ireland) to the House of Lords for its
first reading. The Bill would ban the display of tobacco products at the point of
sale and restrict access to (not prohibit) vending machines.

The Scottish Bill
Just over a month later, on 25 February 2009, the Cabinet Secretary for Health
and Wellbeing Nicola Sturgeon introduced the Tobacco and Primary Medical
Services (Scotland) Bill112 to the Scottish Parliament. The measures contained
within the Bill were stronger than in the Westminster equivalent, the Scottish
Government opting for a complete ban on vending machines rather than
restrictions. Also included in the initial draft of the Bill were a registration scheme
for retailers (where retailers would have to proactively register), and fixed penalty
notices for those who break the law. In addition to the provisions in the Bill
dealing with tobacco control, a second unrelated part of the Bill sought to amend
and clarify the eligibility criteria for the provision of primary medical services in
Scotland. The Bill was passed to the Parliament's Health and Sport Committee
for detailed scrutiny at stage one and the Committee issued a call for written
evidence from all interested parties on the general principles of the Bill two days
later.
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Shona Robison, Minister for Public Health and Sport (SNP), Introduction of the
Tobacco and Primary Medical Services (Scotland) Bill:
'The health risks associated with smoking are both enormous and well
documented. But stopping smoking is hard and the vast majority of smokers I've
spoken to wish that they'd never started.
So that's why the measures in this bill are aimed at stopping children starting to
smoke in the first place - by making it less accessible and less attractive to
them.
Point of sale marketing is a powerful tool and I believe it's totally inappropriate
for cigarettes to be promoted in this way. Similarly, I believe there is no place in
a modern Scotland for cigarette vending machines - we wouldn't allow any
other dangerous product to be sold in this way.'
26 February 2009
113

Cracking down on illegal sales
On the same day the Scottish Bill was introduced, the Scottish Government also
launched a crackdown on underage and illegal cigarette sales: the Enhanced
Tobacco Sales Enforcement Programme114. The programme involves partnership
working between the Scottish Government, Her Majesty's Revenue and
Customs and Trading Standards officers to ensure tobacco retail law is being
adhered to through robust enforcement and reducing the flow of smuggled and
counterfeit cigarettes into Scotland. A series of targets115 were also set to
reduce the frequency of underage sales, increase both enforcement action and
information provision to retailers, and the degree of joint working between
Trading Standards and HMRC.
Enforcement has been recognised by the Smoking Prevention Working Group
and voluntary organisations like ASH Scotland as a vital part of a multi-faceted
prevention strategy; without adequate work on the ground enforcing a law, the
impact of a law can be severely limited and the aims undermined. Part of the
enhanced enforcement plan is measuring progress against a set of targets,
including a reduction in youth smoking prevalence, set percentages of retailers in
each local authority being visited for test purchases and information provision
sessions, and setting targets for joint working between trading standards and
HMRC.
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Correspondence received
Wednesday 8 April saw the closure of a written consultation on the Bill.
Although the Bill was composed of two separate parts, the vast majority of the
101 responses received116 related to part one of the Bill - the provisions dealing
with tobacco control. Naturally, all four major tobacco companies operating in
the UK submitted a response. 16 of the responses were from vending machine
companies and a further 7 from individuals associated with the vending trade. A
range of individual retailers, and retail trade groups such as the Scottish Grocers'
Federation and the Scottish Retail Consortium also made submissions. All of
these responses were in opposition to a point of sale ban and vending machine
ban (where commented upon); most submissions were generally open to the
idea of a registration scheme, with some reservations.
A further 42 responses from NHS bodies, voluntary health organisations and
coalitions, academics, tobacco control alliances and Scottish local authorities,
and interested individuals were generally supportive of all tobacco control
measures in the Bill.

Alternative solutions
The measures in the Bill had never been seen as a one-off solution for the
problem of youth smoking by either the Government who brought it forward, or
those who were generally supportive of its measures. However, many
opponents of the display ban - including the tobacco industry117 - highlighted
alternative solutions, which often were presented as more effective alternative
approaches to tackle youth smoking118 rather than actions that would be
complementary to a display ban. Foremost among these alternative measures
was the criminalisation of the proxy-purchase of tobacco (an adult buying
tobacco products for a child) and the criminalisation of underage purchase or
intention to purchase.
The criminalisation of proxy-purchase of tobacco had been a longstanding issue
for retail representative groups as their shopkeeper membership reportedly saw
it occurring frequently in their shops with, seemingly, little being done to tackle
it. The move to criminalise underage purchase stemmed from feelings that
responsible retailers were bearing the full brunt of responsibility for tobacco
sales and that making purchase an offence in addition to sale would result in
young people understanding their responsibilities more clearly. It would send out
a message that attempting to deceive retailers in order to obtain a product to
which they are not legally entitled is unacceptable.
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The Legislative Process: Scotland and Westminster

The principal measures that the Bill contained upon
introduction were present in a similar form at its Royal
Assent. Additional measures, such as the creation of
offences for purchasing or attempting to purchase tobacco
underage, and the proxy-purchase of tobacco were
included after discussion and debate at Stages 2 and 3.
Several other amendments strengthening some aspects of
the Bill (e.g. the requirement for local authorities to carry
out annual tobacco enforcement activity) are described
throughout this report.
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tobacco sales is provided by the Criminal Justice and Immigration
Act 2008.)
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Survey evidence13 supports retailers' perceptions that proxy purchase occurs to
some extent and there is some evidence, mostly from the
USA119,120,121, that criminalising purchase or possession has an influence on youth
smoking prevalence (though the practicalities and impact of such laws have
been contested122).
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6. Stage 1: The Health and Sport
Committee May - September 2009
Hearing both sides of the story
Before the Scottish Parliament's summer recess, and after having considered the
written submissions received, the Health and Sport Committee heard the oral
evidence from the Scottish Government team responsible for the Bill; retail
groups and the tobacco industry; health, youth and voluntary organisations; and
the Minister for Public Health and Sport on consecutive weeks.
The first session of evidence123 on 13 May 2009 gave the Committee the
opportunity to cross-examine the Government Bill Team on the issues
outstanding based on their reading of the general principles of the Bill including
how the display ban legislation will affect specialist tobacconists (they will be
largely exempt) and apparent underestimation in the number of jobs in Scotland
that could potentially be lost by banning vending machines (due to difficulties in
consulting successfully with NACMO, the National Association of Cigarette
Machine Operators).

Tobacco industry and retail groups have their say
The following week's meeting124 gave the Committee the opportunity to hear
evidence from retail groups and representatives from the tobacco and vending
machine industries in one half of the session, and representatives from trading
standards in the second. Witnesses who opposed the display ban were
examined on the purposes of displaying tobacco in elaborate gantries at the
point of sale:125
Michael Matheson (Falkirk West) (SNP): The displays of all those shiny
packets of cigarettes, which seem to get ever bigger because there are so
many different variants—at times, the displays just seem to grow and
grow—lead me, as a non-smoker, to believe that we have so many variants
and so many attractive-looking packets to catch people's eyes to
demonstrate the products that the retailer has. Given the serious damage
that cigarettes cause to people's health, which is indisputable, I cannot see
what purpose the displays have other than direct marketing for the tobacco
companies. If they dispute the purposes that I have listed, they should be
quite happy for shops just to have an A4 sheet that lists the names of the
tobacco products that they sell. The customer could just go in and say, 'I'll
have a packet of them, as you've got them.’
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Katherine Graham (Tobacco Retailers Alliance, Campaign Manager):
Tobacco is a legal product.
Michael Matheson: I am aware of that.
Michelle McKeown, vice-president of corporate affairs at Japan Tobacco
International was questioned on evidence from her company which strongly
suggested that enacting certain of the Bill's provisions would be 'outside the
Scottish Parliament's legislative competence'117. despite the fact the Bill, as with
any prospective legislation at this stage of scrutiny, had already received a
certificate of competence from the Parliament's Presiding Officer. The
proposition was quickly dismissed by the Committee.

Ross Finnie MSP (West of Scotland) (LD), in response to the suggestion by JTI
that the Scottish Parliament does not have the competency to pass the Tobacco
Bill:
'You have focused your challenge on the Government. You are keen for us to do
our homework, but you do not appear to have done yours. The bill has been
introduced only because the Presiding Officer, having received it from the
Government, has deemed it to be competent. What you are challenging is the
Presiding Officer's ruling on the matter.'
20 May 2009
126
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A further area of discussion was whether, in the case of a tobacco display ban,
the tobacco industry would assist retailers in costs with shop modifications - the
reasoning behind this being that the industry has an obvious interest in ensuring
shops maintain stocks of its products. The only people who can answer this
question are the industry themselves, who have refused to confirm they would
offer assistance to retailers throughout the passage of the Bill, suggesting that
the government should 'not expect'127 the industry to ease the financial burden
on retailers. Despite this, there are indications from other nations that the
industry will assist with the costs of refitting. Experience from Ireland shows
that the majority (70%) of Irish retailers had Retail Vending Machines (RVMs semi-automated tobacco dispensers that could be easily made compliant with
the new legislation) installed in the run-up to implementation date, with tobacco
manufacturers assisting retailers with the cost of making such devices compliant
while in the process of legally challenging the legislation87. For retailers in Ireland
who did not have Retail Vending Machines, a survey conducted by the UK
Association of Convenience Stores of 100 small retailers86 showed that most
were able to adopt the easiest and cheapest solutions. 40% of convenience
stores had 90-100% of the costs paid for them, with the average cost to small

retailers who had to pay themselves being around £300. A representative from
Japan Tobacco International was questioned on this topic during committee:128

Dr Richard Simpson (Mid Scotland and Fife) (Labour): Is it correct that in
the areas in Canada in which the ban was implemented, the industry
provided substantial funding to small traders to change their display
process? The argument about the cost to small traders might not be
incorrect, but the situation would at least be substantially ameliorated by
the provision of funds by producers who desire to continue to have their
products sold. Is that correct about Canada?
Michelle McKeown, vice-president, corporate affairs, JTI: From a JTI
perspective, no. No-one should assume that we are going to pay for our
products to go out of sight in the UK. Why would we do that? I want to
make that clear. I have heard that—
Dr Simpson: Are you saying that you do not pay for any display changes
at the moment? We are told that the display units change every three to
five years, which is an adaptation problem that the Committee will have
to consider. Are you saying that at the moment, you provide no funds to
any tobacco retail outlet for the display of your product?
Michelle McKeown: No, that is not what I am saying. We did not pay to
put our products out of sight in Canada, and you should not assume that
we will pay to have our products put out of sight in Scotland. As it
stands, we pay for the gantries, the installation and the maintenance
costs with certain retailers.
Dr Simpson: Are you saying that you would definitely not provide any
money to any retailer in Scotland in the event of a ban being introduced?
Michelle McKeown: I have not seen the technical areas of the regulation,
but I am at a loss to understand why the business would want to pay for
its products to be out of sight.
Dr Simpson: I take it that that is a maybe.
Examining the issue of vending machines, some of the witnesses appeared to
take positions contrary to, or unsupported by the evidence available. Data at the
time showed that around 10% of 13 and 15 year old regular smokers get their
cigarettes from vending machines (from a national survey of young people with
a large sample size).
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Simon Clark, Director, FOREST:
'To put it simply, the surveys do not make sense. They are based on anecdotal
evidence, and there is no hard evidence at all.'
129

Further discussion and misinterpretation of the youth access survey data on
vending machines was evident in the session130. In the face of evidence that
young people report they do buy cigarettes from vending machines, and test
purchase data which demonstrates they can131 it is difficult to see how a
position such as that taken by Paul Mair, chair of the National Association of
Cigarette Machine Operators can be maintained.
Paul Mair, Chair, National Association of Cigarette Machine Operators:
'Trading standards officers go into a pub at a certain time during the day with an
underage person, who then goes to the machine, puts in the correct money and
gets the product. Can someone who is under 18 go to a vending machine and
purchase the product? It is evident that they can, and we do not deny that. The
question is whether they actually do that. We firmly believe that they do not'.
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Committee members were unconvinced however, instead trusting more in the
evidence presented that youth access does happen.
The credibility of the SALSUS (Scottish Schools Adolescent Lifestyle and
Substance Use Survey) survey data was also questioned by Paul Mair on the
grounds that it does not ask whether the respondent is a smoker. In fact, this is
one of the first items that the survey does ask68, with any subsequent analysis
of source of cigarettes analysed by smoking status and this point was quickly
picked up by the committee.
Dr Richard Simpson MSP (Mid Scotland and Fife) (Labour):
'That attack on SALSUS is unacceptable. The survey has been conducted by
successive Governments since the 1980s, and the questions have been put
through rigorous testing. The researchers would not include non-smokers in the
analysis of where people purchase. I am sorry but, if the evidence is to be
attacked, let us have valid attacks. It destroys your own case when you make
such an attack.'
133

Prevention measures not currently included in the Bill also received discussion.
The concern here for those supportive of the Bill was that the Committee would
be persuaded that these were more effective alternative approaches, rather than
considering them as complementary additions.
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However, this did not seem to be the case, and while it appeared that the
Committee were inclined to consider the issues of proxy-purchase and
criminalisation of under-age purchase on their own merits, the 'better alternative'
approach advocated by some opponents of the display ban118 was not widely
supported.

The health case for the Bill, restated
The next evidence session, where health, voluntary and young people's
organisations were seen by the Committee provided an opportunity to highlight
the health case behind the measures in the Bill.

Elspeth Lee, Head of Tobacco Control, Cancer Research UK:
'We know that young people are still exposed to displays, because 46 per cent
of young people recognised point of sale displays as a form of marketing. It was
the form of marketing of which they were most clearly aware. Related to that,
18 to 27 per cent of young people were aware of on-pack promotions and other
tools that are associated with point of sale displays. There is clear evidence that
those displays have an impact on young people smoking.’
134

Sheila Duffy, Chief Executive, ASH Scotland:
'Most adult smokers are established in smoking certain brands, and they are
addicted to cigarettes. Two thirds of smokers start under the age of 18, and 40
per cent under the age of 16. It really is a childhood addiction. People start to
experiment with cigarettes not because of the product, but because of the image
of the product.'
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Lesley Armitage, Consultant in Public Health Medicine, NHS Lanarkshire:
'Somewhere in the financial memorandum, the point is made that positive
registration would be more effective but would also be more costly and difficult
to implement. I suggest that those issues need to be weighed up against the
resources that are used in the health world to deal with the problem of smoking.
Again, as mentioned earlier, the item cannot be taken in isolation. We need the
type of registration that most effectively brings about the desired outcome, not
one that has too many compromises and therefore does not have the impact that
the Scottish Government is seeking.'
136
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Engaging young people and the public in the process
While the Health and Sport Committee considered the evidence they had
received, and worked on a report to present to the wider Parliament later that
year, the debating and campaigning work continued. On 19 June 2009 the
Scottish Coalition on Tobacco (SCOT) launched a web campaign enabling
members of the public to contact their MSPs and press for effective action to
tackle youth smoking prior to the Bill's likely stage 1 vote in the autumn of
2009.
One of the principles of effective smoking prevention mentioned in Scotland's
future is smoke-free is the need to
involve young people in tobacco
control as active contributors instead
of merely targets of Government
action. In Scotland this has been
demonstrated ably by W-West137 (Why
Waste Everything Smoking Tobacco?)
a pro-choice information group funded
and supported by NHS Greater
Glasgow and Clyde who aim to
provide information about smoking and
smoking issues - without the intent to preach or convert, but instead to allow
young people to make an informed choice regarding smoking. W-West launched
on 27 June 2009 with an event in Buchanan Street precinct, Glasgow. The
event was designed to raise awareness around point of sale displays, particularly
how they have been used by the industry to recruit young smokers following the
ban on mainstream tobacco advertising.

Recognising youth achievement
Emphasising the importance of involving young people in tobacco control as
advocates in smoking prevention, on 1 September 2009 ASH Scotland, in
partnership with the Royal Environmental Health Institute of Scotland launched
an innovative new award - the Crofton Award - to recognise the achievement of
young people in tobacco control in Scotland. The award is named after Sir John
and Lady Eileen Crofton, pioneers in tobacco control, and instrumental in the
foundation and success of ASH Scotland as an organisation. Following up on
the theme of youth involvement, ASH Scotland published a series of materials to
inform and involve young people in campaigning on the issues in the Tobacco
Bill.
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Sheila Duffy, Chief Executive, ASH Scotland:
'Often young people have a far better idea than adults about how to effectively
work with their peers. This, combined with their enthusiasm, commitment,
knowledge and ability to use new forms of media, means that young people are
able to deliver messages and results that other organisations cannot.'

Giving retailers the whole picture
Following the SCOT campaign launch in June, ASH Scotland launched its own
campaign on 7 July 2009, entitled 'Pride of Place?' The campaign acted on one
of the key recommendations in the Centre for Tobacco Control Research review
on point of sale displays36 - that public health evidence should be actively
disseminated to retailers to counter tobacco industry misinformation (which had
dominated the retail press to date). ASH Scotland urged members of the public
to use a set of information and resources to write to their local retailers,
explaining the rationale behind removing tobacco displays, and debunking
common tobacco industry myths. The campaign received coverage in the retail
press138 giving the health case for the measures which had seldom been
presented to retailers up to that point. On 8 July the Scottish Wholesale
Association (SWA) launched a petition139 to remove proposals for a tobacco
display ban from the Scottish Bill. Stores were provided with posters highlighting
the petition and retailers were urged to encourage their customers to sign up.
Accompanying the launch they issued a press release condemning the ASH
Scotland campaign to inform retailers about tobacco industry misinformation
around display bans as 'hugely irresponsible and damaging'140. Further press
releases by the SWA claimed their own petition campaign was in response to
ASH Scotland's141, though this was not mentioned in the original release142. At a
later date, however, an independent retailer went on media record saying they
believed tobacco companies were 'trying to scare retailers'143 with their
aggressive anti-display ban messages.
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The Committee reports and the Parliament votes
On 14 September 2009 The Scottish Parliament's Health and Sport Committee,
after considering the written evidence received and testimony given, published
its stage 1 report on the Tobacco Bill144, which concluded that:
•

•
•
•

•

•

on balance the Committee were persuaded that point of sale displays are a
form of promotion and a ban on such displays would have a positive impact in
the long term
vending machines should be prohibited for the sale of tobacco products
a national register of tobacco retailers should be established
the Bill should be amended to require local authorities to carry out annual
enforcement programmes, not just consider doing so
giving the police powers of tobacco confiscation from under-age individuals
(as is the case with alcohol) would be justified
amendments to criminalise proxy-purchase and the act of buying or
attempting to buy tobacco when under-age should be considered at stage 2.

While the Health and Sport Committee report was encouraging, the stage 1
debate and vote remained a key test for the Bill. With the date for the stage 1
debate set for 24 September 2009 the day before saw Holyrood Magazine, a
political and current affairs magazine and conference organiser, arrange
Holyrood's Smoking Conference; an event to explore the issues involved in the
Bill. Although too close to the date of the stage 1 vote to be truly influential on
a large number of MSPs or party voting intentions, the conference still attracted
high profile speakers. Speaking generally in support of the measures in the Bill
were Dr Laurence Gruer Director of Public Health Science at NHS Health
Scotland; ASH Scotland Chief Executive Sheila Duffy; Éamonn Rossi, then Chief
Executive, Office of Tobacco Control in Ireland; and Shona Robison the Minister
for Public Health and Sport. In opposition to the regulatory approach taken by
the Bill were Dr Patrick Basham from the Democracy Institute and author of
'Hidden in Plain Sight: Why Display Bans Fail145'; David McLetchie, former leader
of the Scottish Conservatives; and John Drummond, Chief Executive of the
Scottish Grocers Federation. Other speakers included Danielle Rowley from the
Scottish Youth Parliament, who gave the perspective of young people on the
proposed legislation.
The day after the Holyrood conference, the Stage 1 debate on the Tobacco
Primary Medical Services (Scotland) Bill took place in the Scottish Parliament,
with the general principles being approved as the vast majority of MSPs voted in
favour of the Bill (102 to 16 with 1 abstention).
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7. Stage 2: Amendments - October
2009 - December 2009
Additions to the Bill
The Health & Sport Committee's stage 1 report, and the Parliament's
endorsement of the general principles of the Bill at stage 1, was encouraging to
public health groups as the two most controversial measures had passed a key
test of political opinion.
However the Committee report also recommended several major changes to the
Bill, namely the criminalisation of proxy purchase, and the criminalisation of
underage purchase of tobacco products. As these were effectively new
additions to the Bill, the Government was obliged to consult with young people
before a formal response to the Committee's report could be made and the
proposals could be taken forward. On 10 October 2009 Roars not Whispers (a
youth-led programme to help young people to develop their knowledge and skills
in citizenship) and Young Scot (the national youth information agency for
Scotland), commissioned by the Government, organised a consultation event
with young people to explore opinion on these two measures. The results from
a quantitative survey combined with responses from workshops with young
people supported the amendments, with general agreement that the proposals
would make tobacco sales law more equitable. There was concern around some
aspects of the changes however, particularly unease around the powers of
confiscation of tobacco products that constables would receive. The
consultation also uncovered a great deal of confusion regarding the current legal
status of underage purchase and proxy purchase, with a number of young
people believing such laws were already in place.
In light of the results of the consultation146, generally supportive of the
amendments as they were, the Committee received a response from the
Scottish Government147 stating that:

• the Scottish Government would lodge an amendment on proxy purchase
during the next stage of scrutiny
• the Government would bring forward an amendment at the next stage to
make buying, or attempting to buy, cigarettes under the age of 18 an offence,
and grant the police powers of confiscation of tobacco products found in the
possession of somebody under 18 in a public place.
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Examining the detail
Stage 2 provided a forum for debate on the detail of the Bill, where several
measures that would strengthen or appreciably weaken the Bill were discussed.
Pointing to the experience in Ireland, Convenor of the Cross Party Group on
Tobacco Control, Kenneth Gibson MSP, emphasised the importance of preempting the inevitable attempts of the tobacco industry to seek loopholes in the
law.

Kenneth Gibson MSP (Cunninghame North) (SNP), Convenor of the Cross-Party
Group on Tobacco Control:
'Inevitable moves by the tobacco industry to seek and exploit loopholes in the law
should be pre-empted now to ensure that the passage of the bill creates
meaningful tobacco control legislation that will not need to be returned to in the
near future, and to plug gaps that allow the industry room to manoeuvre. Many
other countries are considering similar legislation and will look to Scotland to get
it right.'
11 November 2009
148

Kenneth Gibson's amendment sought to put tobacco products completely out of
sight at all times, except when in the process of retrieving a particular product to
be sold (achieved by storage underneath the counter, in overhead drawers or in
retail vending machines). As the Bill stood, it seemed likely the least costly
solution of covering over existing gantries would be favoured. This method had
been shown in Ireland to be liable to exploitation through the use of lighting,
gantry features and images of smoking accessories such as lighters to draw
attention to the tobacco category, or to particular brands contained within the
storage unit. However, the Committee on balance were concerned this solution
may not be proportionate, and, though it raised important issues regarding the
'future proofing' of the legislation, it was withdrawn at that stage.

Enforcement duties
It was acknowledged on all sides of the debate that many aspects of the new
legislation would require adequate enforcement in order to be effective. Noted by
the Committee during their stage 1 report was a passage in the original draft of
the Bill stating that each council must 'consider, at least once in every period of
12 months, the extent to which it is appropriate for it to carry out in its area a
programme of enforcement action'. Responding to this analysis in the
Committee's report, Shona Robison lodged an amendment that obliges local
authorities to actually carry out enforcement programmes on a yearly basis.
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Other amendments seeking to remove all elements of the Bill relating to the ban
on point of sale by the Scottish Conservatives (who had never been convinced
as to its merits) were defeated. Several different amendments to weaken the
total ban on vending machines, to allow a trial of remote control solutions were
proposed, discussed and also defeated or withdrawn. The Bill passed through
stage 2 stronger and more expansive than it was in its initial draft.
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8. Stage 3 debate and vote:
January 2010
11th hour amendments
A short period prior to the Scottish Parliament's final debate and vote on the
Scottish Bill several central aims of the legislation came under renewed threat.
Intensive lobbying by the vending machine sector - including a session
demonstrating vending machine lockout mechanisms held at parliament by
NACMO (the National Association of Cigarette Machine Operators) - took place.
Several members of the Scottish Labour party began supporting calls for a trial
for restrictions on vending machines rather than banning them outright. A raft of
amendments were submitted in advance of the stage 3 debate, including ones
that would permit vending machines under certain conditions, and a further
attempt to remove the point of sale provisions of the Bill by the Conservatives.
Recognising the issues brought up by Kenneth Gibson MSP at stage 2 regarding
the industry's ability to seek loopholes in legislation, a strengthening amendment
was proposed by Dr Richard Simpson MSP, which, while allowing tobacco
products to continue to be stored in their current location, would proactively
seek to prevent industry exploitation of weaknesses in the legislation as had
become apparent in Ireland by preventing the use of lighting or other features
that could been seen to promote the tobacco products within. Although this
amendment had Labour party support, the Government's preference was to deal
with such matters through regulation or guidance, and it did not support Dr
Simpson's proposals.
27 January 2010 saw MSPs enter the chamber to participate in the final stage
debate for the Tobacco and Primary Medical Services Bill. Arguing that there
was as yet insufficient evidence to support the display ban, the Scottish
Conservatives argued again that the display ban provisions should be removed
from the Bill, however it was not an argument the other parties found
persuasive, and was soundly defeated.
Richard Simpson's amendment to strengthen the Bill and anticipate the
behaviour of the industry found support from the Liberal Democrats, however
with the SNP Government and the Conservatives against the measure (though
for different reasons), the amendment was narrowly defeated by one vote, cast
by the Presiding Officer as the result of a deadlock (the Presiding Officer is
compelled by parliamentary rules to vote for the status quo on such occasions).
The failure of the amendment to pass would be commented on later in a leading
Scottish current affairs magazine in the broader context of last minute fixes for
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loopholes in legislation, commenting that 'we are the poorer'149 for the
amendment falling.

Dr Richard Simpson MSP (Mid Scotland and Fife) (Labour):
'Frankly, the tobacco industry has never respected the spirit of any tobacco
control laws and has often taken every possible step to delay or stop their
implementation. When that has proved unsuccessful, they have sought ways
round the spirit of the law.'
150

An amendment to allow a trial of controls on vending machines in licensed
premises was proposed by Labour MSP Rhoda Grant (Highlands and Islands).
Hearing of the Minister for Public Health and Sport's plans to work with licensed
premises and vending machine manufacturers to consider diversification and
alternative ways of selling cigarettes from behind the bar, the amendment was
not supported by Labour, and was defeated. Despite last-minute doubts,
Scotland would have a total ban on vending machines as had been decided in
Westminster.

Cross-party support
Amendments to the Bill to criminalise the under-age purchase and proxypurchase of tobacco products were passed with cross-party support, and the Bill
passed to final vote, securing a large majority of 108 votes for to 15 votes
against.

Nicola Sturgeon MSP, Deputy First Minister and Cabinet Secretary for Health
and Wellbeing:
'The Parliament—bravely and rightly—showed leadership when we passed the
ban on smoking in public places. The measures that I hope that we will pass
today will build on the good work that the Parliament has done on tobacco
control. The Government believes that, when weighed against the huge health
and economic costs that are associated with smoking, the bill is a proportionate
and appropriate response to the scale of the problem that we face.'
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In the wake of the successful passage of the Bill through the Scottish
Parliament, the Public Petitions Committee agreed to close the petition lodged by
the Scottish Wholesale Association on the Scottish display ban on 9 February
2010. The following day, not unexpectedly, Sinclair Collis - a subsidiary of
Imperial Tobacco - announced that it sought a judicial review of the cigarette
vending machine ban contained within the Westminster Parliament's Health Act.
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Imperial Tobacco's then Chief Executive Gareth Davis said: 'Legal action is
always a last resort, but the Government's decision to ban cigarette vending
machines is so disproportionate and unnecessary that it must be challenged'152.
On 3 March 2010 the Tobacco and Primary Medical Service (Scotland) Bill,
containing measures to reduce the availability and visibility of tobacco products
to young people in Scotland that were fiercely opposed by the tobacco industry,
received the signature of HM Elizabeth II, becoming the Tobacco and Primary
Medical Services (Scotland) Act, and Scots law.
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9. Conclusion
World Health Organisation, Tobacco Industry Interference in Tobacco Control,
2008:
'The tobacco industry is not and cannot be a partner in effective tobacco
control. The tobacco industry, however, sees itself as a legitimate stakeholder in
tobacco control and attempts to position itself as a legitimate partner. The
industry has and will continue to interfere in implementation of effective tobacco
control, as outlined in the articles of the WHO FCTC.'
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The Tobacco and Primary Medical Services (Scotland) Act 2010, as one part of
a larger evidence-based smoking prevention programme in Scotland, offers a
case study of tobacco industry resistance to tobacco control legislation.
As was the case nearly sixty years ago when fourteen American tobacco
companies issued their 'Frank Statement' to smokers on the potential hazards of
using cigarettes - a self-serving public relations exercise rather than good public
health advice - there are still good reasons to be wary of industry proclamations
on public health. As UK tobacco consumption continues to decrease, tobacco
companies must fight for their share of a diminishing market, increasing the
importance of any opportunities that remain to bolster flagging domestic sales.
The characteristic and historic responses of the industry to regulatory measures
it fears can be summarised as follows:
• acknowledgement of the possibility of problem, but denial that regulation
might be the solution (e.g. youth smoking and tobacco advertising)
• favouring alternative solutions that involve no cost to the industry (e.g.
banning proxy purchase) or are likely to have a positive effect on industry
profits (e.g. a crackdown on illicit sales)
• strategic political lobbying through the use of groups who have greater
credibility than the industry does itself (e.g. the use of the industry-funded
Tobacco Retailers Alliance as the primary campaigning voice throughout the
debate)
• exaggerating fears amongst legitimate stakeholders by taking advantage of
their close relationship with them (e.g. the promotion of 'scare stories' of
small shop closures throughout the retail press)
• undermining conclusions of published peer-reviewed research, and promoting
competing views through unpublished, industry-funded analysis
• promoting a belief that inordinate levels of proof must be demonstrated
before action is required, allowing more time to sell their products in a less
restricted environment (uncommon in other aspects of public health disease
control; if a suggestion was made that a factory was very likely to be
discharging poisonous and addictive chemicals into drinking water, a
randomised control trial is unlikely to be required)
• finally, when all else fails, stalling the onset of regulation through legal
action.
All these characteristics have been evident during the industry reaction to youth
prevention measures that involve some restriction on their part, the Tobacco and
Primary Medical Services Act is only one example.
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Countering the tobacco industry message
From Scotland's experiences of implementing smoking prevention legislation,
several lessons have been learned that may be useful to others currently
considering similar measures.
Emphasise health
• The tobacco industry will frequently try to shift the argument onto the
economic costs of implementation (particularly for retailers in the case of a
tobacco display ban) - the primacy that the health benefits of reducing
recruitment to smoking should have over the costs to comply with display
ban legislation should be highlighted.
Alliances and coalitions
• Forming networks and alliances of health or other supportive organisations
is vital to success; the power of multiple respected voices calling for
change cannot be over-emphasised
• Alliance members don't always have to focus on a single issue, diversity is
important - while support for the general principles of smoking prevention
is the common goal, it can be beneficial for individual alliance or coalition
members to emphasise different aspects in their communications and
campaigns so it isn't the same message repeated over and over
• It's very useful for alliances or coalitions to have a broad membership,
getting input from bodies who will be responsible for the implementation
and enforcement of the law is helpful to gain a more rounded
understanding of the issues involved
• Involving international organisations who have been successful in similar
situations is helpful, particularly as they are able to counter industry
arguments of what happened in their home jurisdiction
Using the evidence
• Use studies published in peer-review journals to counter tobacco industry
reports and submissions to decision-makers
• Make the evidence which demonstrates that point of sale displays are a
form of marketing intelligible to wider audience of non-specialists. Use
concise briefings and real-life examples (for example, images of elaborate
point of sale displays) where possible
• Don't exaggerate or misrepresent evidence around the likely efficacy of
any measure - leave that to the other side
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Campaigns and media communications
• Rebut tobacco industry arguments in the media, emphasising the evidence,
the health basis for these measures, and examples of the tobacco industry's
disingenuous positioning on advertising and youth recruitment both
historically, and in other countries; be selective and focus on the most
important arguments to counter
• Encourage and enable international colleagues to respond to parliamentary
consultations and to submit letters and articles to your media - this can be
particularly powerful when they are able to counteract tobacco industry
examples of their countries with personal experience or evidence
Engaging young people
• Young people can be powerful advocates for effective tobacco control.
Engagement can help young people understand that tobacco control is
something they can be part of, not just something that is done to them in the
form of further laws or restrictions. Care should be taken to ensure that
young people's involvement is meaningful and not tokenistic, and a variety of
ways in putting tobacco on the agenda (e.g. production impact in developing
countries, the tobacco industry and economics, the cost to the individual and
society, addiction and dependence) can be explored
Engaging with retailers
• Retailers are strongly swayed by industry arguments due to the heavy
industry influence in the retail media and the frequent contact industry sales
representatives have with retailers. As a result, they can have a very onesided and misinformed picture of display bans and some other aspects of
youth smoking prevention. Communication with retail groups, both through
retail media and constructive engagement with them, can help provide them
with the other side of the story. Even if it doesn't win many retailers over
completely, it is important to highlight that they are not the target of
legislation like display bans

The tobacco industry is obliged to take every legal measure it can to maximise
its profits. Any prevention measure that carries a cost for the industry (either in
terms of sales potential, or regulatory burden to be negotiated) will be resisted
to a greater or lesser extent depending on a net analysis of costs and benefits.
As much as public health must make interventions based on a balance of the
evidence, the tobacco industry is obligated to its shareholders to make decisions
based on a balance of potential profits.
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Recognising this fundamental conflict of interest between public health and the
tobacco industry is crucial to success (and is recognised in the WHO's
Framework Convention on Tobacco Control, particularly the guidelines on the
implementation of article 5.3153). While it is often acknowledged that public
health is playing a perpetual game of catch-up to the tobacco industry, at the
very least, knowing the rules of the game from past experience allows us to be
better prepared for the future.
The Tobacco Act and other successfully implemented aspects of Scotland's
prevention action plan provide encouragement that the tide is continuing to turn
against the tobacco industry. But the fact remains that, every day, young people
in Scotland try smoking for the first time, starting use of an extremely hazardous
and addictive product. A product that, in the future, they are likely to wish they
never experimented with. As long as this continues to happen, tobacco control
will be a necessary component of an effective public health strategy.
Even though the Royal Assent of the Act marked the end of one, very
significant, stage of the process, the debate on the prevention measures
contained within it is still not over. At time of writing, regulations to govern the
precise manner in which products may be stored to comply with the law - and
many other crucial details - must be finalised. The tobacco industry will
undoubtedly seek to use this opportunity to scrutinise the law closely for small
gaps to lever open, weakening the principal aims of the legislation. And of
course, legal challenges by the industry, as was seen in Ireland154 and
Saskatchewan155 (which had a stalling effect on display bans in other Canadian
provinces while the challenge was resolved) are currently underway.
It is evident that reducing the harm caused by tobacco in Scotland, as in any
country, is an incremental process, with each increment of forward movement
being resisted actively by the tobacco industry. Fortunately there is already a
roadmap to help guide Scotland towards a smoke-free future in the form of the
WHO's Framework Convention on Tobacco Control (FCTC), to which the UK is a
signatory.
Scotland has already made great progress towards enacting the comprehensive
evidence-based measures set out by the FCTC; more than would have been
thought possible ten years ago. However there is a need for continual forward
momentum. The Tobacco Act was a significant victory but there remain other
battles to fight, perhaps the most pitched of all over the issue of plain packaging
of tobacco products (a measure that passes the industry scream test with flying
colours156), recently announced in a world-first by the Australian Government157.
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If the experience of the Tobacco Act and continual struggle against an industry
that is worth over £13 billion pounds per year in the UK has taught us anything,
it is that progress can be made through hard work and determination. If this can
continue, through the successor to Scotland's current tobacco control strategy
and beyond, Scotland has a bright future free from the harm caused by tobacco.
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Epilogue
'Legal action is always a last resort …'
True to past tobacco industry form following laws in Ireland and Canada, on 24
June 2010 Imperial Tobacco announced it was taking legal action and seeking a
Judicial Review of the Tobacco and Primary Medical Services (Scotland) Act158.
Several months later, Imperial's vending machine subsidiary Sinclair Collis
followed suit and announced that it too intended to legally challenge the Act159,
with a particular focus on the prohibition of tobacco vending machines. Upon the
announcement of the challenge, the Scottish Government said that it would
robustly defend its competence to pass the law, with Lord Advocate for Scotland
Elish Angiolini responding on behalf of the Government to Imperial's petition.
Many supporters of the Act saw the legal challenge as an inevitability, Sheila
Duffy from ASH Scotland commenting that she was '… completely unsurprised
at this attack on democracy by a major multinational tobacco company'160.
The Imperial case was heard in Edinburgh during July 2010, with Lord Bracadale
presiding. Imperial sought to challenge the Scottish Government's competence to
pass the Act on several grounds, chiefly that the ban on tobacco displays and the
prohibition of vending machines relate to matters that are reserved to the UK
Parliament (and hence that the Scottish Parliament cannot legislate on) and that
sections of the Act modify freedom of trade provisions in the 1707 Act of Union
between Scotland and England.
30 September 2010 saw the publication of Lord Bracadale's judgment161 on
Imperial's petition. Summarising and discussing the cases presented by Imperial's
legal team and the Scottish Government's response, his decision came down
strongly against Imperial, concluding that 'none of the challenges mounted by the
petitioner … is well founded'. Several of the arguments advanced by Imperial's
solicitors against Scotland's competence to pass the Act, Bracadale noted,
seemed 'strained' and 'misconceived', as they relied on a peculiarly narrow (or
wide, as appropriate) interpretation to support the idea that this public health
legislation was beyond the powers of the Scottish Parliament to pass.
Bracadale's decision was greeted warmly by health groups; Imperial's response
was obviously muted, commenting that it would consider an appeal against Lord
Bracadale's decision, and alluding to potential legal actions upon publication of
the regulations in the future159.
While this first stage in a possibly prolonged legal tussle over the Act went
strongly against the tobacco industry, other challenges to the legislation are still
outstanding, and, like the Sinclair Collis action against the Act, their outcome is
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still awaited at the time of writing. However, the fact that this initial judgment
has gone so decisively against the industry sets a very encouraging precedent
for the future. As has been the case in other countries which have resisted the
tobacco industry's standard last ditch attempt to delay regulation through the
courts, it is to be hoped that all future legal challenges against this legislation
are as baseless as Imperial's first petition was found to be.
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Glossary
ACS -

The Association of Convenience Stores is a campaigning group
representing local shops and convenience stores.

ASH Scotland - Action on Smoking and Health Scotland, an independent
Scottish charity working in partnership to protect people from
the harm caused by tobacco.
BAT -

British American Tobacco, an international tobacco company,
manufacturer of the Lucky Strike and Dunhill brands.

CRUK -

Cancer Research UK, the world's leading cancer charity
dedicated to beating cancer through research.

ESPAD -

The European School Survey Project on Alcohol and Other
Drugs. A large-scale survey conducted every 4 years on the
behaviours of young people throughout Europe.

FCTC -

The World Health Organisation's Framework Convention on
Tobacco Control, the first international legally binding health
treaty, and one of the most widely embraced treaties in UN
history.

FOREST -

Freedom Organisation for the Right to Enjoy Smoking Tobacco,
a media and political lobby group, and self-appointed 'voice and
friend of the smoker'. FOREST is funded largely by the tobacco
industry.

HMRC -

Her Majesty's Revenue and Customs, the department of the UK
Government responsible for the collection of taxes and customs
and excise functions.

JTI -

Japan Tobacco International, an international tobacco company
and owner of Gallaher Ltd, manufacturer of Benson and Hedges
and Silk Cut brands.

MP -

Member of Parliament. This refers to membership of the House
of Commons in Westminster, the UK Parliament.

MSP -

Member of the Scottish Parliament.

NACMO -

National Association of Cigarette Machine Operators. A body
who represents companies who manufacture and operate
tobacco vending machines.

NHS -

The United Kingdom's publicly funded National Health Service,
where treatment is free at the point of care.

PHII -

Public Health Institute of Iceland. Can also refer to the PHII
annual survey.
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RVM -

Retail Vending Machine. A semi-automated dispensing unit,
commonly used for the sale of tobacco products in Ireland,
whereby a sales assistant pushes a button on a keypad to
dispense the desired brand. The tobacco industry has assisted
retailers in Ireland with the installation of these devices.

SALSUS -

The Scottish Schools Adolescent Lifestyle and Substance Use
Survey. A national survey of Scottish 13 and 15 year olds that
is the principle measure of smoking status and smoking
behaviours amongst this age group.

SCOT -

The Scottish Coalition on Tobacco. A coalition of partners in the
health and voluntary sector who campaign on all matters
relating to tobacco and health.

SGF -

Scottish Grocers' Federation, the trade association for the
Scottish convenience store sector.

SNP -

The Scottish National Party. The party in minority Government
at the time the legislation passed through the Scottish
Parliament.

SWA -

Scottish Wholesale Association, the trade association for
Scotland's food and drink wholesaling businesses.

TAPA -

The Tobacco Advertising and Promotion Act. Passed in 2002
and coming into force incrementally from 2003 onwards, this
Act prohibited most forms of overt tobacco advertising,
promotion and sponsorship in the UK.

TD -

Teachta Dála, a member of the lower house in the Irish
Parliament.

TMA -

The Tobacco Manufacturers' Association, the trade association
for tobacco companies that operate in the UK. The members are
British American Tobacco UK Ltd, Gallaher Ltd, and Imperial
Tobacco Ltd.

TRA -

The Tobacco Retailers Alliance (formerly the Tobacco Alliance),
a coalition of shopkeepers who sell tobacco products and
campaign on issues affecting those who sell tobacco. Funded by
the TMA.

WHO -

The World Health Organisation, the authority responsible for
directing and coordinating action on health within the United
Nations.

W-West -

Why Waste Everything Smoking Tobacco. A pro-choice,
information group on smoking and tobacco supported by NHS
Greater Glasgow and Clyde.

Chronology
22 November 2006

The Smoking Prevention Working Group publishes Towards a
Future Without Tobacco. The report sets out
recommendations on how Scotland can do more to help
young people to choose not to smoke. The report was
commissioned by the Scottish Executive.

7 December 2006

Health Minister Andy Kerr launches concurrent consultations
on raising the age at which tobacco can be bought and on the
recommendations of the Smoking Prevention Working
Group's report Towards A Future Without Tobacco. Both
consultations run until 28 February 2007.

February 2007

The Scottish Executive runs a series of consultation seminars
throughout Scotland on the recommendations of The
Smoking Prevention Working Group report Towards a Future
Without Tobacco and a draft order on raising the age of sale
for tobacco products to 18.

5 April 2007

The Scottish Executive publishes responses to the
consultations on raising the tobacco purchase age from 16 to
18 and on the recommendations of the Smoking Prevention
Working Group report Towards a Future Without Tobacco.

3 September 2007

The Scottish Executive changes its name to the Scottish
Government.

13 September 2007 The Scottish Parliament votes to increase the minimum
purchase age for tobacco from 16 to 18.
1 October 2007

Legislation making it illegal to sell tobacco to anyone under
the age of 18 enters into force across Great Britain.
Coinciding with the change in law the Tobacco Alliance
launches its Responsible Retailers campaign.

19 November 2007 Christine Grahame MSP launches a consultation on
tobacco licensing ahead of a proposed Private Members Bill
to the Scottish Parliament. It is supported by ASH
Scotland, British Medical Association Scotland, British
Heart Foundation Scotland and Cancer Research UK.
11 December 2007 Scotland's first ever smoking cessation conference is held
in Glasgow.
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11 December 2007 The Tobacco Alliance holds a Responsible Retailers
reception at the Scottish Parliament.
15 February 2008

Closing date for MSP Christine Grahame's consultation on
tobacco licensing.

28 February 2008

The Society of Chief Officers of Trading Standards in
Scotland and ASH Scotland publish Reducing Tobacco
Sales to Young People.

26 March 2008

On the second anniversary of Scotland's smoke-free
legislation, ASH Scotland calls for a positive licensing
scheme for tobacco retailers.

21 May 2008

The Scottish Government publishes a new smoking
prevention action plan entitled Scotland's future is smokefree: a smoking prevention action plan.

25 May 2008

UK health secretary Alan Johnson welcomes Scottish
Government plans to ban tobacco displays and comments
that similar measures were being considered by the UK
government.

31 May 2008

The Department of Health launches a consultation on the
future of tobacco control which runs until 8 September
2008.

31 May 2008

On World No Tobacco Day the World Health Organisation
and the International Union Against Cancer call for a ban on
all forms of tobacco advertising, promotion and
sponsorship.

July 2008

Cancer Research UK launches its Out of Sight, Out of Mind
campaign which aims to protect children from the dangers
of tobacco.

3 September 2008 The Scottish Government sets out its legislative programme
for the year ahead which includes a Health Bill containing
measures to control the availability and promotion of
tobacco.
1 October 2008
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The United Kingdom becomes the first EU country to
introduce graphic warnings to all tobacco products. By

1 October 2009 all cigarette packets sold in the UK are
required to carry the new warnings and all other tobacco
products have until 1 October 2010 to comply with the
Tobacco Products (Manufacture, Presentation and Sale)
(Safety) (Amendment) Regulations 2007.
1 October 2008

The Scottish Parliament's Health and Sport Committee
closes a petition from Fife Action group regarding smokefree legislation in pubs and clubs on the grounds it would
be take into account during any post-legislative scrutiny of
the Smoking, Health and Social Care (Scotland) Act 2005.

4 November 2008

The Tobacco Retailers Alliance launches its 'Save Our
Shop' campaign opposing proposals to ban the display of
tobacco in shops.

20 November 2008 Kenneth Gibson MSP tables a parliamentary motion
welcoming the British Heart Foundation's campaign for a
ban on vending machines and urges the Scottish
Government to introduce a ban on the sale of tobacco from
vending machines.
25 November 2008 The Tobacco Retailers Alliance lobby MSPs over plans for a
tobacco display ban at a Responsible Retailers Reception at
the Scottish Parliament.
3 December 2008

At the state opening of the UK Parliament the Health Bill is
announced in the Queen's Speech. The Bill is to include
measures to protect young people from the harm caused by
smoking.

9 December 2008

The UK Government announces its decision to ban tobacco
displays as part of a health bill to be published in the new
year. The Department of Health publishes a report on its
consultation on the future of tobacco control.

19 December 2008 The Scottish Coalition on Tobacco (SCOT) sends a letter to
all MSPs calling on them to support MSP Kenneth Gibson's
parliamentary motion on vending machine bans.
22 December 2008 The Australian state of Victoria passes new legislation
banning tobacco displays from January 2011.
23 December 2008 Minister for Public Health Shona Robison MSP confirms in a
letter to MSP Kenneth Gibson that further controls on the
sale of tobacco from vending machines will be included in
the the proposed health bill.
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12 January 2009

The Scottish Government launches a consultation on
achieving smoke-free mental health units in Scotland which
runs until 6 April 2009.

15 January 2009

The UK Government introduces the Health Bill into the
House of Lords and publishes the Bill the following day.

28 January 2009

The National Federation of Retail Newsagents hosts a
parliamentary reception at Holyrood to raise concerns
about banning tobacco displays.

25 February 2009

The Tobacco and Primary Medical Services (Scotland) Bill
is introduced to the Scottish Parliament by Cabinet
Secretary for Health and Wellbeing Nicola Sturgeon.

25 February 2009

The Enhanced Tobacco Sales Enforcement Programme
launches. The programme aims to deliver better
partnership working between customs, trading standards,
and the Scottish Government to make sure young people in
Scotland do not have access to tobacco underage.

27 February 2009

The Health and Sport Committee issue a call for written
evidence on The Tobacco and Primary Medical Services
(Scotland) Bill. 101 responses were received by the closing
date of 8 April 2009.

16 March 2009

The National Federation of Retail Newsagents Scottish
conference is held in Cumbernauld. Public Health Minister
Shona Robison MSP tells delegates that small retailers will
be given an extra two years to comply with a ban on
tobacco displays to minimise any impact on their business.

20 April 2009

A petition is lodged by Belinda Cunnison on behalf of
Freedom to Choose (Scotland) calling on the Scottish
Parliament to urge the Scottish Government to review its
consultation on achieving smoke-free mental health
services.

27 April 2009

The Tobacco Retailers Alliance send MSPs, MPs and
Members of the House of Lords a video putting forward its
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arguments against the tobacco display ban.

13 May 2009

Stage 1 proceedings on the Tobacco and Primary Medical
Services (Scotland) Bill begin. Before the summer recess
the Health and Sport Committee takes oral evidence from
the Scottish Government; representatives of local
authorities and trading standards; retail groups; the
tobacco industry; health and voluntary organisations and
the Minister for Public Health and Sport.

14 May 2009

Public Health Minister Shona Robison MSP attends the
Cross Party Group on Tobacco Control to discuss the
Scottish Government's Tobacco and Primary Medical
Services (Scotland) Bill.

27 May 2009

The British Medical Association launches a briefing on the
evidence in support of a tobacco display ban at the
Scottish Parliament.

19 June 2009

The Scottish Coalition on Tobacco launches its Reducing
Youth Smoking web campaign enabling members of the
public to contact their MSPs to demand effective action to
tackle youth smoking initiation.

23 June 2009

Findings of the 2008 national SALSUS report show 57%
of 15 year old smokers bought their cigarettes from shops,
16% from mobile shops (such as ice cream or burger
vans), and 10% from vending machines. For 13 year old
regular smokers the figures are 42%, 20%, and 13%
respectively.

27 June 2009

W-West (Why Waste Everything Smoking Tobacco?)
launches in Glasgow with the aim of giving young people
the information they need to make choices about smoking.

1 July 2009

Legislation ending the advertising and display of tobacco
products enters into force in the Republic of Ireland.
Retailers of tobacco products are also required to register
with the Office of Tobacco Control. Self-service vending
machines are prohibited expect for in licensed premises
and registered clubs.

7 July 2009

ASH Scotland launches its Pride of Place campaign urging
people to write to the shops they use on a regular basis to
let them know they welcome the removal of cigarette
promotional displays.
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8 July 2009

The Scottish Wholesalers Association launches a petition
which is to be submitted urging the Scottish Parliament to
remove proposals for a tobacco display ban from the
Tobacco and Primary Medical Services (Scotland) Bill.
Members of the association are given a poster to promote
the petition and are encouraged to get their customers to
sign it.

17 August 2009

ASH Scotland publishes a series of ten questions and
answers about the measures that are proposed in the
Scottish Government's Tobacco and Primary Medical
Services (Scotland) Bill.

1 September 2009 ASH Scotland, in partnership with the Royal Environmental
Health Institute of Scotland (REHIS) launches a new award,
the Crofton Award to recognise the achievement of young
people in reducing tobacco and smoking-related harm in
Scotland. The Crofton Award is named in honour of Sir
John Crofton, and Lady Eileen Crofton, pioneers in
respiratory disease and tobacco control.
8 September 2009 ASH Scotland publishes a series of materials designed to
involve young people in the debate around the Tobacco and
Primary Medical Services (Scotland) Bill.
9 September 2009 A 400 year old letter found by librarians at the Royal
College of Physicians of Edinburgh shows that doctors
were concerned about the risks of smoking to young people
even then. The document states that tobacco is so harmful
and dangerous to youth it might as well be known as
'youths-bane' as tobacco.
14 September 2009 The Scottish Parliament's Health and Sport Committee
publishes its Stage 1 report on the Tobacco and Primary
Medical Services (Scotland) Bill. The Committee's findings
support the Bill and make further recommendations to
criminalise the proxy purchase of tobacco and to make it
illegal for children to attempt to purchase tobacco.
21 September 2009 The Scottish Parliament's Public Petitions Committee
agrees to close the petition lodged by Belinda Cunnison on
behalf of Freedom to Choose (Scotland) requesting a
review of the Scottish Government consultation 'achieving
smoke-free mental health services'.
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23 September 2009 Holyrood Conferences holds a conference entitled
Examining the Tobacco and Primary Medical Services
(Scotland) Bill at the Sheraton Grand Hotel, Edinburgh.

24 September 2009 The Stage 1 debate on the Tobacco and Primary Medical
Services (Scotland) Bill takes place in the Scottish
Parliament. The general principles of the Bill are approved
at Stage 1 as MSPs vote 102 to 16 (1 abstention) in
favour of the Bill.
10 October 2009

Roars not Whispers and Young Scot, commissioned by the
Scottish Government to find young people's opinion in
relation to proxy purchase and criminalisation of under-age
sales, organise a consultation event in Edinburgh.

12 October 2009

Kate Salmon executive director of the Scottish Wholesalers
Association lodges a petition against the tobacco display
ban proposals with the Scottish Parliament.

23 October 2009

The Scottish Government responds to the Stage 1 Report
on the Tobacco and Primary Medical Services (Scotland)
Bill.

3 November 2009

Sir John Crofton a founder member of ASH Scotland dies
aged 97.

3 November 2009

Minister for Public Health and Sport Shona Robison MSP
writes to the Scottish Parliament's Health and Sport
Committee outlining proposed draft regulations relating to
Part 1 of the Tobacco and Primary Medical Services
(Scotland) Bill.

4 November 2009

In advance of Stage 2 consideration the Health and Sport
Committee takes oral evidence on the Tobacco and Primary
Medical Services (Scotland) Bill. Evidence is heard from the
National Federation of Retail Newsagents in Scotland;
Scottish Youth Parliament; Society of Chief Officers of
Trading Standards in Scotland and the Association of Chief
Police Officers in Scotland.

11 November 2009 The Health and Sport Committee starts Stage 2
consideration of the Tobacco and Primary Medical Services
Bill.
12 November 2009 Westminster's Health Bill becomes the Health Act 2009
after receiving Royal Assent.
18 November 2009

The Health and Sport Committee completes Stage 2
consideration of the Tobacco and Primary Medical Services
Bill.
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18 November 2009 The Royal Environmental Health Institute of Scotland and
ASH Scotland name W-West as the inaugural winners of
the Crofton Award and the Landed Peer Education Service
is named as the runner up.
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27 January 2010

The Scottish Parliament considers the Tobacco and Primary
Medical Services (Scotland) Bill at Stage 3 and the Bill is
passed as MSPs vote by a majority of 108 to 15.

1 February 2010

The Department of Health publishes a new comprehensive
tobacco control strategy outlining a vision of a smoke-free
future.

9 February 2010

The Public Petitions Committee agrees to close the petition
lodged by Kate Salmon of the Scottish Wholesalers
Association on the grounds that the bill had completed
Stage 3 and was passed.

10 February 2010

Imperial Tobacco subsidiary Sinclair Collins seeks a judicial
review of the cigarette vending machine ban under the
Health Act 2009.

3 March 2010

The Tobacco and Primary Medical Services (Scotland) Bill
receives Royal Assent.
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